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One M. H,, being -apprehensive that (in" consequence of an action of
trespass in the Supreme Court which M. R. and A. R. had brought against
P. P.) he was in danger of being deprived of a piece of land of which he
was then possessed, entered into an agreement with K. N. that he, K. N,
should conduct the pending ease at his own costs and necessary expenses,
and that after M. . should have proved that the piece of land was his
sole property, K. N, and M. H. should erect & building on it at their joint
-expense, and that the rents and profits of such bulldmg should be enjoyed
by K. N. and M. I. jointly during the lifetime of M. H., after whose
death the property, with the building, w as to be the sole and absolute
property of K. N, ,

Held that the above agreement (when considered in connection with its
surrounding circumstances) did not savour of mamtenance or champerty,
nor was it void as being against public policy. )

The question as to how far the English law relating to maintenance and
champerty is applicable to Hindas in the Presidency towns considered.

Quere whether that law was ever applicable to cases where pccunmy
assistance is afforded to defendants,

Where K. N., claiming under the above hgreement, sued to recover the
property comprised in it from the mortgagee of the administrator of
M. H., who was In possession of the property, it was held that the repre-
sentatives of the mortgagor were not necessary parties to the suit.

HIS was an appezﬂ from the judgment of Bavivy, J.,
delivered on the 18th of August 1870,
virn,—1 oc
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"The plaintiff, under an agreement dated the 13th of Sep-
tember. 1849, sued. to recover from' the -defendants, six in
number, the property therein described. The agreement ran
as follows :—

“ Know all men by these presents that I the undersigned, Munildl Harji-
vandds, Bani4, a Hindd inhabitant ¢f Bombay, do herehy agree unto Sutr
Kahfindds Nérandds, also a Hind@ inhabitant of Bombay, in the manner
following, that.is to say, that the piece or parcel of land situated at Bhoi-
vida 3rd Bow, or otherwise called Kandalla, and bounded as follows™
(hew follow - the boundaries), “ and of whieh at present I am the sole
surviving owner and Fazanddr, as it havisg descended to me from my
deceased father, Harjivandds Vandravandas. . That the said Sutédr Kahin-
dis Nérandds shall conduct the case now pending in the Supreme Court
of Judicature at Bombay (concerning the said piece or parcel of land
wrongfully claimed by Madhavrav Raghundth and Anandriv Raghunéth,
together with that of Purshotam Prinjivandds) at his own costs and neces-
sary- expenses. It is further agreed that after I have proved to the
satisfaction of the Court that the said ground is my sole property, the said
Sutir Kahdndés Nirandds and myse]f should build a house, ckdl, or other
building on the said ‘ground” at'the joint expense of myself and the said
Sutér Kahdndds Narandis, and whatever shall be realised from the
building in the shape of rent or other profit shall be enjoyed by myself
and Sutdr Kahdndés Nérand4s jointly to the term of my matural life,
reserving the said property in my name or in the name of my father as the
same is standing. And that after my death -the said piece or parcel of
land, and the building that then be standing thereupon, shall and will be
agthe sole and absolute property of the said Kahfinds Nérandés, his-
heirs, executors, administrators, or assigns.  In witness whereof I set my
hand and seal this 13th day of Septembu in the year of Chnst one thou-
sand eight hundred and forty-nine. ’

Signed, sealed, and delivered - - SrA’ Munia's Harsivanpa's®
in the presence of . signature, agreed as above ; his own
SuTa’R GovarpHAN KE3HAVII,  handwriting.”

RaeHuna'tn HARICHANDA'S,

The first defendant and appellant claimed to rstain the
premises under an indenture of mortgage, of the 4th of Sep-
tember 1866, granted in hisfavour by Haribhéi Girdharll, the
administrator of Munildl Harjivandds, to secure the sum of
Rs. 10,000 and interest; and a deed of further charge, made
by Haribhdi Girdharldl in his favour on the 24th of August
1867, to secure. a further advance of Rg, 4,000 and interest
thoreon.

The five other defendants were ten'mts of the first defend-'
ant, and did not appear at the hearing,
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The cireumstances under which the instrument of the 13th’

of September 1849 was made may, for the purpose of this
report, be shortly stated. Munildl Harjivandds was at
that time possessed of the land in dispute, which was unbuilt
apon.’ His neighbé)ur, Parshotam Prépjivan, was then en-
gaged in building upon the adjacent land, and, with Munilal’s
permission, had placed a considerable quantity of building
materials upon Munildl’s vacant land.” Whilst the building
was going on, M. and A. Raghunithji, cn the 8th of
September 1849, filed a plaint in trespass against Purshotan:
to recover damages from him for so building, and storing
building materials, Thab suib, to which, howeﬁ'er, Munilal
was 1ot a party, was brought in respect of Munildl’s vacant
land, as well the land of Purshotam. Munil§l having heard
" of this snit, and being apprehensive that his title to the
vacantland would be affected by its result, went to consult the
plaintiff, Kahindés Nirandds. Th.é latter offered to purchase
the land, but Munildl was not willing to sell it, as it was ances-
tral property. The agreement of the 13th of September was
then drawn up and executed. In pursnance of the agreement
the plaintiff went to MP®. Arthur, an attorney of the Supreme
Court,-and instructed him to write to the plaintiffs in the

trospass suit, setting up Munilél’s title to the property, and

.
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- paid Mr, Arthur Rs. 200 for so doing. After Mr. Arthur -

sent this letter, no further proceedings were taken in the
trespass suit. Several attempts were subsequently made by

M. and A. Raghunéthji in the Police Court to get possession -

of the vacant land, which were unsuccessful. The expenses

incurred by Munildl in defending himself in these proceced-.

ings were defrayed by the plaintiff, who also hired a Pardesi
to protect the land. ;

When all was quiet, the plaintiff and Munilil commenced
to build upon the vacant land. . The plaintiff first erected a
- temporary shed in 1856-57, and subsequently he and Muni-
141 erected a substantial building in 1861-62, the plaintiff
expending for that purpose Rs. 8,000, and Munilil expending
Rs. 2,000, which he raised on loan by ‘the assistance of the
plaintiff. During the lifetime of Munill he and tho plaintiff
jointly received the rents of this building.
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1671, Munil4l died in June 1864 intestate and without issue.
Dasopis® The plaintiff continued in possession’of the premises for five
Kasod's days after his death, when Divli, the sister of Munildl, sent
Nirawos's. a notice to the tenants requiring them not to pay rent to

the plaintiff. The tenants then ceased to pay remt umtil
letters of administration should be taken out to the estate of
Munildl. Divéli applied for such letters, but before she could
administer the estate she died, and administration of Muni-
14s estate was then granted to the mortgagor of the first

defendant.

The suit came on for hearing before BayrEey, J., on the -
23rd of April 1870.

Anstey and Green for the plaintiff.
Mayhew and B. Tyabji for the first defendant.

- Mayhew objected that the suit was defective for want of -
pérties,' the representativgs of Munil4l’s estate not being

before the court. Heé contended that the instrument of the

13th of September 1849 was nof a conveyance; that if it

were held void for champerty the plaintiff might be entitled

to be repaid the advances he had maée, and that an account

for that purpose could only be taken in the presence of the

heir or personal representative of Munilél, - He cited Daniell,

Ch. Practice, 253.

Anstey, contra, contended that the instrument of Septem-
ber 1849 could not he deemed champertous, and was an out-
and-out conveyance.

~ The Court took time to consider the point, and on the 26th
of April decided that the plaint was not defective for want
of parties, and directed the case to be proceeded with. On
the 11th of June several issues were raised. The only issue
material for the purpose of this report is the second, which, ag
subsequently amended by the learned Judge, was as follows
“Whether the instrument dated the 13th of September 1849
was illegal and void for champerty or maintenance, or as
being contrary to public policy.”

Anstey on this point contended that the English law of
champerty was not applicable to Hindds, and that, even if it
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was, the instrument in question did not savour of champerty.
He cited Pancheowree Mahtoon v. Kalee Cliawn (a) ; Pitcha-
kutti Chetti v, Kamala (b) ; Marshall Rep. 808 ; Flischer v.
Kamala (¢); Ramrdv Khanderév v.- Govind Péndshet (d) ;
Hilton v. Woods (e); Dickenson v. Burrell (f) ; Harrington, v.
Long () ; Wood v. Griffith () ; Cockell v. Taylor (i) ; Tyson
v. Jackson (j) ; Hartley v. Russell (k). Third parties cannot
raise this ObJE)CbIOll Knight v. Bowjer (5), Williams v. Pro-
theroe (m).

Mayhew, contra, contended that if the intermeddling in the
suit was the source of the plaintiff’s -claim fo the property,
as it was here, the plaintiff could not sue. He cited Stephens
v.. Bagwell (n); Reynell v. Sprye (o) ; Stanley v. Jones (p) ;
Earle v. Hopwood (q) ; [Bayrey, J., referred to Grell v. Levy
(r) ;] Grose v. Amirtamayi (s). The parties here, having nsed
an English form of instrument, must be taken to have con-
tracted according to English law: Hyde s Calc. Rep. 159 ;
W'ebbe v. Lester (t). -

Anstey, in reply, cited as to parties Hunter v. Daniel (u) ;
and as to champerty Powell v. Knowler (v); Strachan v.
DBrander (wA) 3 Myers v. United Guarantee Assurance Co. (2);
Punchanun v. Doorga Nath (y).

Cur. adv. vult.

13th August 1870. Baviey, J. (after stating the facts,
and the execution of the instrument of the 13th of Septem-
ber 1849), proceeded :—The defendant, Ddmodhar Madhavji,
by his written statement alleged, in para. 6, “that the in-

(a) 9 Cale, W. R, Civ. R. 480. - (&) I Mad. H. G. Rep. 153.
{¢) 8 Moo. Ind. App. 170, 187. (d) 6 Bom. H. C.Rep., A.C. J.G3

() Law Rep. 4 Eq. 432, () 1 Ibid. 337.
{g) 2 Myl. & K. 550, (%) 1 Swans. 43.
(i) 15 Beav. 103, 115. - (j) 30 Iid. 384.
()2 Sim. & St. 244, () 23 Beav. 609. On App. 27 L. J. Ch. 520,

(m) 5 Bing. 309.
(n) 15 Ves. 139. {0) 1 De G. M. & G. 660. (p) 7 Bing. 369.

(¢) 30 L. J., C. P. 217. (r) 10 Jur. K. 8. 210.
(s) 4 Beng. L. Rep., 0.C. J. 1. (¢) 2 Bom. H. C. Rep. 52 (2nd ed.).
(v) 4 Hare 420, ~  (0)2 Atk. 224, () 1 Ed. 303.

()7 De G. M. & G. 112, {%) Cale. W, Rep. for 1864, 300.
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strument of the 13th of September 1849 was illegal and void

for champerty, and that the same could not be enforced

against him, Ddmodhar M4dhavji ;”’ and that was the real—1I

may say, only—defence which was seriously urged at the

hearing. Amnissue (the second) was framed in these terms:
“ Whether the said instrument was illegal and void, for

champerty or maintenance ;" which, under the power given

by the Seec. 141 of the Code of Civil Procedure, I have

amended by adding the following words: “or as bomﬂ' con-

trary to public policy.”

I Was’favoured with extremely able and elaborate argu-
ments, and a great number of cases from the English and
Indian Reports were cited by Mr. Anstey for the plaintiff, and
by Mr. Mayhew for the defendant, Dimodhar M4dhavji, the
former arguing very ably that the agreement between
Munilél and the plaintiff of the 13th of Beptember 1849 did
not savour at all of either champerty or maintenance, assum-
ing even that such doctrines applied to Hindds, whilst the

Iatter contended as strenuously for the opposite view.

I have carefully examined all the authorities cited by
counsel, as well as several others which were not mentioned
at the bar,

Very high legal authorities in India have denied that the
law of champerty and maintenance applies to the natives of

. ‘this country. In a case decided by the High Court of Ma-"

dras in the year 1863, Pitchakutti Chetti v. Kamala Nayal-
Lhomn (), Scotland, C.J., in delivering the judgment of the

Court, said: “ Maintenance and champerty are made offences
s y

by the common and statute law of England, which in this
respect has no application to the natives of this country, and
in considering and deciding upon objections to the civil con-
tracts of natives on the ground of maintenance or champerty

,we must look to the general principles as regards public

policy, and the administration of justice upon which the law’
at present rests. To that extent we think the law can pro-
perly be adopted and applied in perfect consistency with the

() 1 Mad. I C. Rep. 153.
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Hindd law relating to contracts: see 1 Strange’s Hindd
Law 275.  In this case the ¢ maintenance’ is alleged to be the
loan of money by the plaintiff to enable the defendant to sue
and eject his tenant, Fondeclair; but that of itself is nob
sufficient. There should appear to be the instigation of im-

proper litigation with a bad purpose or motive, contrary to

public policy and justice.” In a- case decided at Calcutta
by Peacock, C.J., and Jackson, J., in February 1868 (a),
the Court, in remanding the case to the Judge of Tirhut to
be tried upon the merits, said: “ The Judge then says  pur-
chasing a suit is champerty” But every purchase of a suit
is not champerty, and the Judge does not show that the facts
of this case amounted to champerty. There is no founda-
tion whatever for the law laid down by the Judge that a
chosein action is not assignable, and there are many cases
(b) in the late Sadr Court, and one (c) in the High Covirt,

which tend to show that champerty is not 1Hega1 n the
Mofussil.  Inthe face of those cases the Judge ought not to
have laid down the law as to champerty in the positive
manner in which he did lay it down. In trying the case de
novo upon the ‘merits, the Judge may find any facts, if any
exist, which justify his assertion that this was a case of
champerty, sp that the parties, if they please, may have the
question fully considered by this court, whether in the Mofus~
sil a purchase amounting to champerty is illegal or not.”

In the following month, namely, April 1868, the point
again came before the High Court at Calcutta, the Judges
being Mr. Justice Macpherson and Mr. Justice Glover, in a
regular appeal from the Puuclpal Sadr Amin of Paingd (d).
Mr. Justice Glover, in the course of his judgment, said :
“ As champerty is not a part of our statute law, and as
succossive decisions of our highest court have pronounced it
inapplicable to this country, I do not feel justified in reopen-

ing the matter, or in referring it to a Full Bench. The.

(@) 9 Cale. W. Rep., Civ. R. 243,
_(b) 8adr Decisions for 1847, p. 603,
» 2 1852, p.  894.
, . . 1859, p. 1310.
(¢) Marshall’s Rep. 303. - (d) 9 Cale. W. Rep, Civ. R. 490.
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decision quoted by Mr. Piffard is to be be found in the Sadr
Divéni Addlat Reports for 1852, p. 894. This decision was -
passed by a funll Bench, consisting of five Judges, after
reviewing the older cases on the subject, and it decided that
champerty was not per se illegal, but that every.such arrange- -
ment must stand or fall according to the peculiar nature
of its conditions. In this judgment the former decisions of
the Sadr Court were considered, and held to have been
erroneous, and after full argument it was decided that as
between a plaintiff and a third party an issue could properly
be admitted regarding the source from which the plaintiff
procured funds for defraying the expenses of his action, that
is to sdy, a suit ought not to be at once dismissed without a
Learing, merely because the plaintiffs in the cause had agreed.
to divide the matter sued for between them if they prevailed
at law, but that every such case should be looked at in its
own merits, should a suit be brought to enforce or award its
conditions. = * = % % The later decisions of this
court have not gone further than to express doubts as to the
application of the doctrine of champerty to our courts, but
the result has pmchcally been a regular following of the
precedent of 1852. - * % It seems to me",
therefore, to have been authoritatively ruled that as between
a plaintiff and defendant in this country no question of
champerty can arise, and as T am not prepared to dissent
from that ruling, although T confess to some doubts of its
propriety, I must decide this issue against the appellants.”

Mr. Justice Macpherson concurred generally in that judg-

ment, bubt on the question of champerty or maintenance

which had been raised and discussed at length, and the law
as to which could not yet be saidto have been definitely
seftled, so far as that court was concerned, he deemed it
unnecessary to express any opinion, as he agreed with
Mr. Justice Glover in thinking that the appellants had
a good defence on the merits,

In the most recent reported case that I have found-on ‘th_é
point, decided on the 8rd of May 1870 by Mr. Justice Kemp
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~and Mr. Justice Jackson  in the High Court at Calcutta (¢),
which wasa snit by a Mubammadan Mukhtir for the specific
performance of an agreement, under which he advanced
money to carry on a suit by members of a Hindd family to
set aside alienations made by their father, on the understand-
ing that he was to be entitled to a share-of the estate

9
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recovered from the purchasers in the event of success, it was

held that the agreement savoured of champerty, and that a
suit involving  such interference in the affairs of a Hindd
family could not be countenanced.

In Mr. Justice Kemp’s judgment the following passage
occurs :—“The Judge was of opinion that tho case savoured
of champerty, and he refers to a judgment of the learned
Chief Justice Peacock to be found at page 260 of the 5th.
volume of the Revenue, Judicial, and Police Journal, in
which that learned Judge said that, although ‘he did not
mean to say that the law of champerty isa law applicable
to the Mofussil, still he thought that the courts would be
exercising a very unsound discretion, and would be acting
upon a very erroneous principle, if they would allow a
stranger to interfere in family affairs on an agreement, be-
tween him and the real heirs, that if he could establish their
claim he would be entitled to a share of the estate.”

A very important case came before the Hig‘h' Court of

Calcutta in 1869, on the subject of a contract which, it was

alleged, was void from being of a champertous nature and
contrary to public policy, and, therefore, illegal. T allude
to Grose v. Amirtamays Dasi (f), decided in April on the
original jurisdiction side by Mr. Justice Phear, and on appeal
by Peacock, C.J., and Macpherson, ., in August 1869.

There one of the issues (the third) raised by the learncd
Judge in the court below was: “ Was the alienation to
Grose absolutely void, as being contrary to public policy,
within the operation of any law affecting champerty and

(e) 13 Cale. W. Rep., Civ. R. 427.
(f) 4 Beng. H. C. Rep, 0, J. 1.
virn—2 o ¢
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maintenance P Mr. Justice Phear says (p. 8): : ““As ye-
gards the third issue, it is a little difficult to say how far
the Dndhsh law against clnmperty ‘and - maintenance a%b
present reaches.” - Then, after stating that still there un-
doubtedly does exist in England even now a law forbidding
champerty and maintenance, and that the change which has
taken -place is not, properly speaking, in the law itself, but
in the circumstances of society, which has so altered as to
elevate a largeé class of transactions oub of the mischief
named champerty and maintenance, and thus to leave the
subject shorn of its original dimensions, he proceeds (p. 9):
“The purchase of a title pending in suit (even by a Queen’s

Counsel) is not now necessarily invalid, and the assign-:

ment of a chose in action is not of itself contrary to modern:

law.

“Nevertheless, as I have already said, the prineiple of
public policy which -once found action in these statutes is
still operative, and the Courts, both of Law and of Equity,
give effect to it as part of the Common Law of Bngland. It
is - important, however, for the right understanding of its
application, that it should not be confounded with any of the
rules of Equity, under which a transaction between parties
is judged of solely with regard to the conduct of the parties
towards each other,

“The late Lord Justice Turner, in the case of Knight v.
DBowyer, 27 L. J. Ch. 520, where ‘objection was made on the
part of the appellants to the title -of some of the plaintiffs,
upon the ground that their interests were acquired by means
of a purchase which was illegal and invalid as being affected
by the laws relating to champerty and maintenance,” said
that “in order to maintain the objection as an answer to the
suit, the appellants must show that the purchase was illegal
and void on principles of public policy, upon gr ounds far
higher than the mere interests of the parties.’ L S

“So far, then?” (proceeds Mr. Phoar), “ag the present
issue is concerned, I have to look to the gerieral nature of the
transaction, and to consider it in reference to the interests
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of the community at large, rather than to ibs merits as be-
tween the parties; and in this respect it is nob nowadays
a critical fact that the subject of the contract was matter in
suit, or about to bo put‘in» suit : for, as Lord Justice Turner
also remarked in the course of the above-cited judgment, the
cases abundantly prove that property which ig in litigation
may be made the subject of sale and purchage, * %

“Then, is the law which renders champerty and mainte-

nance illegal in England part of the law which this court, -

in the exercise of its ordinary original Jurxsd1ct10n, is
bound to administer? Viewed in the light in which E

_ have endeavoured to place it, I think it is. 1In other words,

I think that the law which forbids and makes void all acts
contrary to pﬁblic policy and subversive of the general
interest of society is in force at least within the presidency
towns \ -

Thc decree of Mr. Justice Phear was rev1ewed When the

~ case came before C.J. Peacock and Macpherson, J., on ap-
peal, and thosc learned Judges, after a very full and learned
argument, held that the deed of the 4th of April 1859, which
in the court below had been held to be wholly void, as
being without definite consideration, and, being in the nature
of a gambling transaction, not valid against heirs under
Hindd law, and also void as being of a champertous nature
and contrary to public policy, was, so far as it related to the
moiety of the property assigned to Grose absolutely, not
binding on the plaintiff, or on the persons who on the death

of tho widow might succeed to the property of her deceased .

husband ; that, though.not void on the ground of champerty,
it was an unconscionable bargain and a speculative, if not a
gambling, contract, and that there was no necessity for such
an alienation by the widow. - Bub the appellate court held
that, so far as regarded the assignment of the moiety as
security for the advarces and expenses which Grose or his
assigns might reasonably and properly make and incur for
the m'untonance of the widow for carrying on the necessary
proceedmgs to enforce her rights, with 12 per cent. interest
on such advances, it was not void, but created a charge upon

11
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that moiety which was binding upon the reversionary heirs
of the husband to the extent of such advances and exponses.
That the agreement of April 1859 was void by English
law, as being a mere gambling transaction and contrary
to public policy, and illegal, and that the law which would
have been applicable to the case if it had been tried bya

~ zilld court at Hugli, where the suit was originally instituted,

was practically the same as the Euglish law, whatever might
be the nationality of the parties.

All the three Judges in that case quoted and acted upon
a definition given by the Lords of the Judicial Committee
of the Privy Council in a casc decided in 1860, on appeal
from the Sadr Divdni Addlat at Madras, a definition quoted
and acted upon by C.J. Scotland in the case I have cited
from 1 Mad. H. C.Rep. 153, and by Chief Justice Couch in a.
case heard by him and Gibbs, J., in March 1869, and réporb-
ed in 6 Bom. H. C. Rep., A. C. J. 63.

In the last case, which may well be cited ‘here (6 Bom.
H. C. Rep., A. C. J. 63), R. had entéred into an agreement
with @, that if a suit which was then about to be brought
by G. for the racovery of certain land should be decided in
favour of ., R. was to pay G. Rs. 85, and G. was to make
over to R. half the land recovered. R. was to pay to G-
Rs. 50 in certain proportions, which R. was to lose if the suit
were nob decided in favourof G.  G. recovered the land, and
then R. sued him on the above agreement.

No issue had been taken in the Munsif’s’ Court on the
question whether the agreement was void for champerty.
An issue was raised on this question by the appellate Judge,
the Acting District Judge of the Konkan, and, no evidence
being taken, was decided in favour of the defendant.

It was held by Sir Richard Couch (Gibbs, J., concurring),
on special appeal, that as it was not manifestly apparent on
the face of the proceedings that the agreement was against
morality or public policy, the appellate Judge ought not to
have held it void, and tho court intimated its opinion that
the agreement was not void on the ground of champerty—
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ab any rate, that it was capable of explanation by a consider-
ation of the surrounding circumstances which the plaintiff
should have an opporbunity of giving in evidence ; and the
decree of the appollate court _waé reversed, and the suib
romanded to it for rehearing. '

The law was stated by the Lords* of the Judicial Commib-
tee, in Fisher v. Kamala Naicker (g), in the following words :—
“The Court” (referring to the Sydr Court at Madras)
“seem very properly tohave considered that the champerty,
or more properly the maintenance, into which they werc
inquiring, was something which must have the qualities
attributed to champerty and maintenance by the English

law; it must be something against good policy and jus-

tice, something tending to promote unnecessary litigation,
something that in a legal sense is immoral, and to the
constitution of which a bad motive in the same sense is
necessary. It was necessary, therefore, to look at the sub-
stance of the transaction, and not merely the language of
the instruments™ (p. 187). *

Now apply that test, whichappears to be the decisive one,

in quoestions of this nature in India in the present case.

I am of opinion that in the agreement between Munilil

and the plaintiff there was nothing against good policy and
justice, nothing tending to promote unnecessary litigation,
nothing that in a legal sense is immoral, and to the constitu-
tion of which a bad motive in the same sense existed.

The present case differs from all those cited before me, in
that the party to the alleged champertous agreomenb to
whom assistance was to be given, namely, Munildl, was nci-
ther a plaintiff nor a defendant in any suit then ponding or
about to be commenced.

The suit which was the cause of Munildl’s application to
the plaintiff had been brought-against Parshotam Prinjivan-
* Lord Kingsdown, Lord Justice Knight-Bruce, Lord Justice Turner,

Sir Edward Ryan, Sir John Coleridge, Sir Lawrence Pecl, Sir James Col-

vile (a court of unusual strength).
(9) 8.Moo. Ind. App. 170.
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dds alone ; it was a simple action of trespass quare clausum
Jfregit brought on the Plea Side of the Supreme Court ; and in
those days when the old strict technical rules of pleading
were in force, and which were not in fact abolished until
pleadings were swept away upon the institution of the High
Court in 1862, it would have been, I think, a somewhat un-
usual thing for a third party]ike Munil4l to have asked that
Lie might be joined as a defendant in such action of trespass,
if indeed such an application could have been successfully
made at all.

Assuming, however, that Munilal had by agreement with
Purshotam prevailed on the latter to allow Kahdudds, the
present plaintiff, to conduct the defence of the suit, so as to
obtain the object which Munildl and Kahéndds apparently
had in view, namely, to stop the action against Purshotam
in so far as it related to any alleged or supposed claim over
Munilal’s vacant piece of land—an assumption hardly justified
by the evidence, as Purshotam had not been served with the
summons, or received notice in the proper course of business
that the action had been brought against him—1I do not see
how such an arrangement was against public policy, or that
it in any way tended to promote unnecessary litigation. The

" object ‘was to stop litigation, and to procure for Munilal

what he appeared to think was in danger from the action
then pending, though it is difficult to see how any litigation
in an action of trespass for damages brought by Médhavrév
and Anandriv Raghunéthji against Purshotam could interfere
with or prejudice the right or title of Munildl to his vacant

piece of land. |

Mﬁnﬂzﬂ appears, however, 'rightly or wrongly, to have
thought that it would, and in his penury, and in his alarm

~'in his mistake and ignorance as to the real character and

-nature of the suit brought against Purshotam, hastens imme-

diately to his friend and creditor, Kahdndés Nérand4s, the
present plaintiff, proposes to him terms for his own protec-
tion for the future improvement of the property at their joint,
expense, and for the joint use and benefit of himself and
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Kahéndas, terms which aré agreed to by I{qhdndds, and re-
duced to writing on -the following day, namely, the 13th of
September 1849, under the instructions of Munildl, and two
days before Purshotam was served with the summons in
- the suit brought against him.

That the alarm felt by Munildl was greater than the facts
warranted is probable from the circumstances of the imme-
diate stopping of the procecdings in the action against
Purshotam, on the receipt, by the plaintiffs, Médhavriv and
Anandrdv, or their attorneys, of Mr. Arthur’s letter. All
interference with that suit, either by Munildl or Kahdnd4s,
then and for ever céased, if indeed, wkat I much doubt, the
letter of Mr. Arthur can be considered any interference or
intermeddling at all. It was ‘nothing more than a letter
written by an attorney of the Supreme Court by the instrue-
tions of an outsider, who fancied his friend was aggrieved by
a suit brought against A and B by C; and that the suit
brought by Mddhavrdv and Anandrdv against Purshotam was
an unfounded, and possibly a malicious one, is evident from
its being forthwith abandoned on the receipt of Mr. Arthnr’s
letter. As the Lords of the Judicial Committee say, in the
passage I have cited from their jndgment: “ It is necessary,
therefore, to look at the substance of the transaction, and
not merely the language of the instrument;” and T think it
clear that Munildl and the plaintiff did nothing more than
concert measures to rescue the vacant piece of land, then
unproductive, and which did not possess a buﬂdipg or even
a tree upon it, from the peril they considered it to be in
from the suit brought against Purshotamn.

Viewed in this light, the plaintiff’s assistance to his friend-
Munildl certainly does not appearin the least degree immoral,
or against good policy and justice, or tending to promote
nnnecessary 11t1gat1on On the contrary, judging even of

its tendency by the result produced, the plaintiff’s interven-

tion, and supply of the small sum of Rs. 200 which set Mr.
Arthur in motion (an attorney does not move unless placed
in funds for that purpose), had a very decided and immediate
effect In arresting unnecessary litigation,
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The subsequent vexatious proceedings taken by Maidhav-
rév and Anandriv Raghundthji in the Police Court, to try
and get possession of the vacant piece of land, were nob
within the scope of the agreement of the 18th of September '
1849, which was limited in terms to Kahindds Nérandds

_conducting the case then pendmg in the Supreme Court,.

which in fact he never did, as the suit was at once aban-
doned by the plaintiffs, and hever came into court at all.

Then, when matters (as the plaintiff Kahdndds said in his
evidence) were quiet, he erected a temporary shed, paying
Rs. 600 or Rs. 700 out of his own money in building it ; and
afterwards, in 1861 or 1862, a substantial building was jointly
crected by Munildl and himself ab their joint expense, the
plaintiff furnishing Rs. 8,000, and Munildl, through his as-
sistance, borrowing Rs. 2,000.

That was done in pursuance of the terms of the agreement
of the 18th of September 1849, which provided that after
Munildl had proved to the satisfaction of the Court that the
said ground was his sole property (proof which, as it turned
oub, it was unnecessary for him to produce), Kahéndds and he
should build a house, chdl, or other building on the said '
ground at their joint expense, the rents and profits whereof
were to be enjoyed jointly by them during Munildl’s life,
and after his death the said piece or parcel of land, and build-
ing then s_tanding thereon, were to be the sole absolute
property of the plaintiff, KahéndAs, his heirs, executors,
administrators, and assigns, and under which provision the
phlntlﬁ" now claims the property. -

The agreement impugned by the defendant, Ddmodhar
M4dhavji, when its real nature is considered and the sur-
rounding circumstances looked at, was not a transaction
entered into in the course of ‘the traffic of merchandising
.n quarrels and huckstering in litigious discord, ”” reprobatec
by Lord Justice Knight-Bruce in the case of Reynell v. Sprye
(). It was entered into solely for the defence, protection,
and improvement of the property which Munil4l considered
was in danger of being taken from him.,

(k) 21 L. J. Ch: 655.
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In the cases of champorty cited at the bar in which the
agreements were considered as illegal and void, the sharing
of the property was the consideration of tho advance or loan,
of money. But here Kahéndds is not to have the land in
consideration that he should conduct the suit pending in the
Supreme Court in 1849. That is not-the consideration, and
the decisions as to champerty do not apply in the present
case.

Munil4l does not agree or promise o give the vacant land
over to Kahdndés directly the suit is over. Had he dono
so, the authoritics cited on behalf of the defendant might
have been more in point. When Munildl had proved-to the
Court (it was he, be it remarked, and not Kahdnd4s, who
proposed to furnish the proof) that the ground was the sole
property of Munildl, then, and not tiil then, the land, which
at that time was comparatively valueless and produced no
rent, was to be built upon at the joint expense of both
parties to the agreemént, and the rents during Munildl’s
lifetime were to be jointly ‘enjoyed by each: so that an cn-
tirely new and valuable consideration for the agreement is
_introduced, or rather, I should say, new and matorial consi-
derations, moving as well from Kahdndds to Munildl as from
~ Munildl to Kahéndés, cach party deriving considerable and
substantial benefit from the agreementif its terms were duly
carried out.

In Prosser v. Idmonds (i) Lord Abinger said: < All our
casos of maintenance and champerty are founded on the
principle thab no encouragement should be given to litigation
by the intreduction of parties to enforce those rights which
others are not disposed to enforce”’—a passage quoted with
approbation by Williams, J., in the year 1860, in .delivering
the - judgment of the Exchequer Chamber in Anderson v.
Ratcliffe (f), in which judgment he said: “ Champerty is a
species of maintenance, being a bargain with a plaintiff or
defendant to divide the land, campum partiri, or other mat-
_ters  sued for, botween them, if they prevail at law, where-
' () 1Y. & C. Exch. 481,

(/) El. B. & E, 806,819;28 1. J. Q. B. 82.
VIIL—3 0c :
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upon the champertor is to carry on the party’s suit at his own

expenso : see Russell on Crimes, Bk. IT., Ch. 20” ( p. 825),-

Here Kahdndds was not to get the land, or any portion of
it, or of the building upon it, until after Munildl’s death, and
the agreement, as already. pointed out, expressly provided
for the crection of a building on it by both of those persons
ab their joint expense.

That was done. The, building was crected ab the joint
expense of Munildl and the plaintiff, and they jointly enjoyed
the rents as long as Munildl was alive.  In other words, the
agrecment was acted upon by Munildl and by the plaintiff,
and without -objcction from the other, from the time of its
exccution, in September 1849, without interruption for nearly
fiftcen years—namely, until Munildl’s death in Juno 1864 ;
and T see no reason to regard it in any other light than as a
perfectly valid and binding contract, The defendant, follow-
ing, apparently, whatis not an uncommop practice in Bombay,
did not trouble himself with investigating the title of the.
property on the supposed security of which he lent Haribhdi

~ Girdharl4l Rs. 10,000 in September 1866 and Rs. 4,000 more

in August 1867. * % #

There appears, thercfore, to me to be no objection to the
validity of the agreement of the 13th of September 1849,
under which the plaintiff claims to recover possession of
the property in quostion, an agreement which—the parties
exceuting it being Hindds, and the document itself one under
seal, having been sealed and declivered as an English deed .
—seems to comply with the requirements mentioned by the
Lords of the Privy Council in a judgment delivered by them

- in March 1869, in Pajo Sahib Prablad Sen v. Budhu Sing™

and four other suits on appeal from the High Court at Cal-
cutta (%), where they hold that it -is the established practice
of the courts in India, in cascs of contract, to require satis-
factory proof that consideration has been actually received
according to the terms of the contract, and that a contract

" (k) 2 Beng. L. Rep., P-C. 111.



ORIGINAL CIVIL JURISDICTION.

vnder scal does not of itself in India import that there was
a suflicient consideration for the agreement,.

Being as T am clearly of opinion that the agreement was
and is a valid and bond fide one, of which the plaintiff can
claim the benefit in this suit, it becomes unnecessary 1o con-
sider the point argued at the bar, whether the defendant,
Démodhar Madhavji, who was not a party to it, can bo al-
lowed to contend that the agreement was illegal, as being
of a champertous character.

From the above judgment the first defondant appoaled.
The appeal came on for hearing on the 2nd of March 1871,
before Westrorp, C.J., and Mewviy, J.

B. Tyalji (with bim Mayhew), for the appellant :—The deed
- of 1849 is void for champerty. [Westeore, C.J, :—Suppose,
for a momont, it savours of champerty; the excenting
party, t.e., the vendor, took no objection to it. Ho induced
“the plaintiff to expend money in building on' the land, and he
himself, so long as he lived, enjoyed a share in tho fruits of
the monoy w0 laid out.  After thaf, would it now be cquitable
to allow your client, who claims through the administrator of
the wvendor, to avoid the deed?] The representatives of
Munildl ought to have been brought before the court.
[Westrorr, C.J, :—Why ? This was not a mortgage. It
was a sale out and out from the death of Munilal, Munildl’s
heirs have now no claim whatever to the land.]

Anstey and McCulloch, for the respondent, were not called

upon.

Wesrrorr, C.J. :—As Munilil had neither sons, grandsons,
nor othor issuc, and did not dispute the validity of tho decd,
or the rights the plaintiff may have acquired under i, bul
induced the plaintiff to oxpend his money in building on the

~land on the faith of the deed, and cnjoyed, pursnant to ibs
torms, a share in the prbﬁts of the capital thus expended, the
defendant cannot now be allowed to dispule its validiby. b
ig not neeessary for us to cxpross any opinion as to the culoud
to whick the law gf champorly is applicable in the Yresi-
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doncy town, or in the Mofussﬂ but we may say this much
“that we do not remember any case in which an agrecment
to advance money in defence of an existing possession of
property has been held to be champertons. The decree must
be affirmed.

Decree affirmed with cosls.

Attorneys for the plaintiff : Acland, Prentis, and Dishop. -
Attorney for the defendant: 0. Tyalbji.

e O S s

Tre Astatic Bankiva Corroramion (LiwiTep),
in L1qu1dat1on..,...........................Plamt%[f?

AuaporVizaas and another, Administrators
of the Estate of Amador Viegas (the
FOUNZET) 1vvvvivvvrinsnsivennssnr s nronnnnDefendants.

Adminz'ﬂratar—-—lj;istribution of Assets—;Knowledye of Debt——Acfual
Knowledge—Calls—Act X. of 1865, Sec. 282—Indinn Succession Act..

Semble that an administrator who pays such debts as ke knows of
otherwise than equailly and rateably as far as the assets of the deceased
will extend, inaceordanee with the provisions of See, 282 of Act X. of 1865,
is personally liable for any loss oceasioned to a creditor of the deceased by
such improper distribution of the assets. ‘

Tn order to charge such administrator, his knowledge must be actual, as
distinguished from a constructive or nnpu able knowledge. '

A lability to pay ealls is a debt w 1thm the meszning of the qbove section
(282 of Act X. of 1865).

VEHE facts of this case sufficiently appear from the Judgment
of the Court.

~ The case came on for hearing before Grrey, J., on the
18th of January 1871, '

- Farran (with him the Honorable A. R. Scoble, Advocate
General), for the pkﬁntiffs :—The defondants, the administra~
tors of Amador Viegas the younger, knew that the intestate
was possessed of - fifty sharcs in the plaintiffs’ Company,
for tho shares aro mentioned in the inventory filed by the de-
fendants. They must also have known that the Corpomhon
was being wound up in the early part of 2867, for it was a.
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