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We are, therefore, of opinion that the decree of the lower.

that the papers referred to may be taken into consideration,
and the witnesses named in Darkhést No. 79 may be exam-
ined with the view to determine what anfount the defendant
is entitled to receive on account of any‘lo,ss he may have
sustained during his management of the village. "

KEemparLy, J., concurred.

Decree reversed and sutt remanded.

—-O 7Ry OO

Special A‘ppcal No. 231 of 1870.

Na'rRa’vAN Ba’sa’s1, alias NA'RA’vay Pursmoranm, and
SUNDRA'BA'T .vvvvennennnen.. (Defendants) Appellants.

Na'wa" MaxoHaR et al. ......(Plaintiffs) Tespondents.

Hindi Law—Adoption—Wife’s Right to adopt—Sanction® of Husband
necessarj—Recognised Authorities on Hindi Law— Opinion of Devanda
Bhatta— Custom varying general Law—=Strict Proof of Custom required—
Partition—Joint Property—Burden of Proof. -

According to the highest authorities in repute in the Marathd country,
the express sanction of the husband is indispensable to render vahd an
adoption made by the wife in his lifetime.

Comparative weight, as legal authorities on this sxde of India on the
question of adoption, of the Mitdkshard, Maytkha, Dattakd Mimarisa,
Dattakd Chandrikd, Smriti Chandrikd, Viramitrodaya, Dharmasindhu,
and the Nirnayasindhu pointed out. :

Dictum in the case of The Collector of Madura v. M. Ramalinga

Sethupati () “ that the opinion of Devanda Bhatta must have been that'

the assent of the husband stood upon pr ecisely the same footing, and was
» of the same scope, in the cases of giving and 1ece1vmg” (by the wife in
adoption), questioned. _

The general rule of Hind( law is that if a man die separate in estafe
from his kinsmen without leaving ‘male issue or a widow surviving him,
his daughters inherit his moveable and immovesble property.- An alleged
cltom to the contrary with respect to any particular kind of property
must be proved by ample and satlsfactory evidence before the courts will
admit it as estabhshed

Although Hindd law presumes joint tenancy to be the primary state of
a Hinda family, and the general rule is that the burden of proof that

(a) 2 Mad, H, C, Rep, 220,
vir,—21 a ¢
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partition has taken place Lies upon him who asserts it, ‘there are exceptiotts
to this general rule, e.g., When it is admitted or proved that property in
dispute was not acquired by the use of patrimonial funds, the party alleging
such property to be joint must prove his avermeit. So, too, when it is
admitted or proved that partition has already taken place, the presumption
is that it has been a complete partition, and it Jies upon 4 person alleging
that family property, iif the exclusive possession of one of the members of
the family after such partition, is liable to be partitioned, to make good
his allegation by proof

IMHIS was a special appeal from the decision of F. D.

Melvill, Acting Joint Judge of the Pund District; in
Appeal Suit No. 10 of 1869, affirming (except as to costs)
the decree of Krishnardv Saddshiv, Sadr Amin ab Solapur.

One Purshotam Chimn4ji, the natural brother of the plain-
tiffs, N4n4, Chinto, and A’b4 Manohar, had been adopted by
his uncle Chimn4ji, and hence became first cousin to the
plaintiffs, More than twenty years before the filing of the
suit, Purshotam left his native country upon a pilgrimage,
leaving behind him ‘a wife, Ram4bgi, and an only daughter,

‘the defendant Sundrdbdi. e never returned. Purshotam

was entitled to a share in the proceeds of the offerings fo
the goddess Rukmini and the goddess Rmdhﬂn, and also to
two varshdsans.

The present suit was instituted by the plaintiffs to estab-
lish their right to the abovementioned property of Purshotam.

" They alleged in their plaint that the whole family, including

Purshotam, was Joint; that Purshotam had absconded, and
that his wife, Raméb4i, had been maintained by them until
her death. That on Ramdb4i’s death the defendant Nérdyan
obtained a certificate of heirship, on the ground that he had’
been adopted by her ; but that Ramébai, her husband being
aljive, had no authority to adopt, and that the adoption
was not performed in accordance with the Shéstrds. They
also relied upon an instrument (exhibit No. 109, dated 27§h
September 1865), execated in their favour by Ramibdi pre-
viously to the adoption by her of Nardyan, as either a Wﬂl
or a deed of gift made in their favour by Ramébdi. '

The defendant Nérdyan answered that he was the adopted
son of Ramdbdi, the wifo of Puarshotam Chimndji, and that
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-the adoption was a valid adoption; that the property in dis-
pute was not commonsfamily property, for that his adoptive
father ‘and mother enjoyed their share separately and inde-
pendently, and that after them he was in the enjoyment of it ;
and that the plaintiffs’ statement, thay so much only of
Purshotam’s property as was sufficient for her maintenaﬁce
was given to Ramdbdi, was untrue. . An instpument of adop-
tion, bearing date 2nd December 1865 (exhibit No. 7), was
put in evidence by Ndrdyan.

Sundrébéi, the daughter of Purshotam, who. was added as

a defendant in the suit, answered that the property claimed
by the plaintiffs had belonged to her father, Purshotam, who
had been separate from the plaintiffs for many years; that
~ he enjoyed his property till he absconded, and then that her
mother, Ram4b4i, did the same ; that she (Ram4béi) adopted
Néréyan according to the Shéstras, and with her (Sundrabii’s)
consent, and that, therefore, he became owner of the pro-
. perty ; that otherwise she would have been the heir of Rama-
bai, and that the plaintiffs had no claim. ‘

Raméb4i did not put on mourning for her husband, but

always lived as a wife, nor did she perform funeral obsequies
~ for Purshotam, but about a month after her death, which
took place about the 13th of December 1865, funeral obse-

4

quies for Purshotam were performed by his relations.

Niérdyan in his ovidence stated that Ram#bdi had told

* him that she had scnt people to make inquiries, and had got
information - of her husband within ten years, and that
within six years certain pilgrims from Pandharpur, and again
within three years certain pilgrims from Bengres, had
brought  her information of his existence. That to the
people who had seen her husband on the first occasion he had
“said : < T will not now again come to Pandharpur ; an adopted
son should be taken, and the lineage and the erit#i should be
increased ;”” and that lie gave the same directions to thoso
who had seen him on the second occasion. Witnesses were
called on behalf of the defendants to prove that they had
seen. Pursliotam alive, and that he, through thenf had given
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Ramébéi authority to adopt, but they were dishelieved by
the lower courts, and no mention of any authority to adopt

" given to Ramibéi by Purshotam was made in the instrument

of adoption (exhibit No. 7).

The Sadr Amin, 5?pon issues laid down by him, found (I.).
that the plaintiffs and Purshotam were separate in interests.
Tt is true, he <@marked, there isno phérkat.in the case, bub
there is sufficient evidence to show the division of interest.
(II.) That the defendant Ndrdyan had not been adopted by
Ramébdi according to Hindd law, as the adoption was made .
by Ramébai not as a widow, bub as the wife of a living
husband (savbhigyavatt),in which case the husband’s consent
was necessary, and that such consent had not been obtained
by her, as he disbelieved the defendant’s witnesses who said
that they had seen the husband of Ramdbdi within the last
ten years, and that he gave her permission to adopt a son,
which permission they communicated to Ramdbai. {IIL.),
That the instrument executed in favour of the plaintiffs-by
Ramabii (exhibit No. 109) was a will, and that its execution
was proved, and that it was not cancelled by the subsequent
adoption of Nérdyan, as that adoption was invalid. And (IV.)
that though exhibit No. 109 would not otherwise be binding
on Sundr4béi, she had consented to its execution, and that
it was, therefore, binding upon her. ‘

The Sadr Amin, accordingly, made a decree in favour of

the plaintiffs, with costs to be borne by the defendants
equally.

The defendants appealed from this decree to the Joint
District Judge at Puns, who laid down the following issues
for determination:—(I.) Had Ramdbdi authority to adopt -
Niriyan, and if not, can the adoption now be set aside? .
(I1.) Were the parties so divided in their interests, as far
as the property in dispute is comcerned, that the plaintiffs

‘are not entitled to it by right of inheritance ? (IIL.) If

the adoption be declared null and void, does the property
in question pass to Nardyan under exhibit No. 7 (the
inrtrument of adoption) ? The District Judge held that as
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Ram4b4i, at the time of adopting Nirdyan, considered
herself a wife (savbhdyyavati), and not a widow, she re-
quired her husband’s authority to adopt, which she had

not received. He decided the second issue in the negative,

remarking—¢ The real question is whdiher the family was

divided in respect of the property now sued for. It is not

disputed that the family is divided in mang, respects, but

it is urged by the plaintiffs that the plopelty in question

has not been .divided, and that property of the kind now
sued for, mamely, the proceeds of offerings to certain
deities, cannot, by the custom of the family, descend in the
female line—that is, that Sundribéi can under no circum-
stances inherit now. I see no reason why the ordinary
rule should not be followed in the present case, mamely,
that the party pleading separation and division of the
property should prove their plea. It makes no difference
whether the whole, or only a very small portion, of the
family property remains to be divided; the presumption
still remains that the property in question is joint family
property, and it is for the defendants in the present case
to prove that the property now sued for is not joint. This
they have not done. It is unnecessary for me then to con-
sider the question whether any particular custom has been
proved which would prevent Sundrédbéi from inheriting the
property in question.” The Joint Judge found the third
issue likewise in the négaﬁive, and affirmed the decree of the
court of first instance, varying it, however, as to costs, as
Lie found that the claim of the plaintiffs had been overvalued.

The special appeal was arguéd before Wrstrorr, C. J.,
and Gises, J., on the 28rd and 24th of August 1870.

Shdntdram Nérc’zydgz, for the appellanté :—The adoptionM in
this case was valid. RamAb4i’s husband must be presumed
to have been dead at the time of the adoption : Ghasee v.
Jusondee (0). It is true that she describes herself-in ex-
hibit No. 109 as savbhdgyavati, but that is “controlled by
her subsequently stating that “her husband had gonc on a

(&) 2 A'gvd Rep. 226.
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pilgrimage ; for many years there has been no trace of him
—ifor twenty or t\w}enty-ﬁve years.” 1 She speaks, too, of
being owner of one half, and the plaintiffs as owners of
the other half, of the family property, and alludes to her
husband’s pronpert_"fi as “my property,” “my house,”. and
she says: “So long as I live, I myself shall be the owner,
and shall keep the management, as I have hitherto done.”
These passag'és are inconsistent with the bélief on her part

“that her hushand was then alive. But, even assuming that
. Purshotam should be taken as then alive, Ram4bai had still

power to adopt, under such circumstances as existed in this
case, without Purshotam’s expf'ess consent. A wife, in the
lifetime of her husband, may adopt without his express
authority. In this case the Judge has held that she had no
express. authority. T have not been able to find any case in
which the proposition I contend for has been upheld, but it -
is fairly deducible from the following authorities’: I. Strange,
H. L., pp. 79, 81, 82; Mitdk., Ch. I, Sec. 11, para. 9, and
note thereto {¢); Stecle, Part I. (Law), para. 45,.p. 54
(1st ed.); Part IT. (Existing Custom), para. 45, p. 188 (Lst
ed.) The relations of Purshotam, though not his nearest
kinsmen, have assented to this adoption. See too Strange’s
Manual, para. 66. ’ '

If the adoption is invalid, Purshotam’s daughter is entitled

" t0 succeed to her father, as he and the plaintiffs were, parti:

ally at least, admittedly divided ; and the admitbed partial
division of family property throws the onus of proving that
the famiiy, as regards the property now sued for, was undivi-
ded, upon the plaintiffs, and the onus is not, as the Judge has

" held it to be, upon Sundrdbii to prove that it was divided :
" 1. Strange H. L., pp. 232, 2383 ; Grady H. L., p. 889; Ram

Gobind Koond v. Moulvie Syud Hossein Ali (d) ; Somangouda
v. Bharmangouda (¢) ; S. A. 113 of 1862 (24th Jan. 1863).

Vishvanath Nérayan Mandlil, for the rospondents :—Tt is
not open now to the appellants (defendants below) to

(e) Stoles’ I1. L. B., p. 415. )
{d) 7 Cale.sW. Rep., Civ. R. 90. (¢) 1 Bom. II. C. Rep. 43.

3
?

J
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contend that Raméb4i was a widow. The defendant D Nérdyan
Bébaji states that Rpmébdi informed him that her husband

was living, and witnesses have been called by him to depose

to the same effect. He cannot now be permitted to allege
that Purshotam was dead, and so the J\fde has held. DBe-
- sides, it is admitted that Ramibii never'adopted the appear-
ance of a widow or wore mourning. Purshotam must be
- taken, therefors) to have been alive. A wife Gannot adopt in
her husband’s lifetime without her husband’s assent : Manm,
Ch: IX., pl. 168, 169. The words “with hér husband’s
assent”” in pl. 168 are a gloss of Kalluka Bhaita, and explain
the meaning of the passage: Vyavahdra Mayfikha, Ch. IV,
Sec. V., paras. 1, 16, 17, 86 (f) ; Mitékshar4, Ch. I., See.
X1, para. 9, and note of Vasishtha 15, 1, 2 ; Sutherland’s
Synopsis, Head L, para. 8 and note vi. (g) ; Steele, pp. 188
and 54 (Ist ed.). It has been decided on the Bengal side
that the authority given by the husband need not be in
writing, but must be express. The true deduction from all
. the texts is that a wife must have her husband’s express
consent to adopt, but that a widow may adopt without such
express consent, provided she has not been prohibited : L.
- Strange H. L. 78; IL Ibid. 84; Jagannitha’s Digest by

- Colebrooke, Bk. V., Ch. IV., pl. 275 (1) ; Viramitrodaya, leaf
188 (Calc. ed., p. 2), last two lines: “ While the husband is
‘living, the son to whom he (the husband) does not congent
cannot be made a son by the wife;” Kaunstubha, leaf 44, p.-1,
line 6 (lithographed ed., Bombay, of Shake 1783 [1861] ):
“The wife shall not give mor receive (a son in adoption)
except by the command of the husband, (there is) a prohibi-
tion of acceptance by the woman.” . The case of Rakhmdbdi
v. Radhdbds (i) was an adoption by a widow, not by a wife.
The onas of proof in this case has been properly laid by ‘the
Judge on the defendants. We say that portion of the
property of Purshotam was left with Ram4b4i for her main-
tenance, and that such property would have, upon Ramabéi’s

death, reverted to the plaintiffs, had not Ndrdyan obtained :

(f) Stokes’ W. L. B., pp. 58, 63, and 70. (9) Itid., pp. 664 and 672,

() p. 398, Madras cd. (1865). () 5 Bom. 1L C. Refi,, A: C. 3181,
. . \
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a certificate of heirship to Ram4b4i as her adopted son.
Hence the plaintiffs were compelled to sue him. Sundrdbéi
was originally not a party to the suit. She was, however,
subsequently joined, and took part apparently, with Nardyan,
alleging that her fa’her had been divided, and that N4rayan’s
adoption was mady with hev consent. We never admitted
that there had been a partition, though there may have been
separate occuﬁé%ion of parts of the joint-estate, but this -
does not prove partition: Bdbishetv. Jirshet (j). The alleged
will of Ramfbdi is not in fact a will, but an agrecment re-
lating to immoveable property, and, being unregistered, can-
not have any effect given to it.

Shdntarém Ndrdyan, in reply, cited, on the question of a
widow’s right to adopt, The Collector of Madura v. Mutin
Bamalinga Satthupathy (k) , which was acted onin Rakhmabdi
v. Radhébdi (suprd). The Sadr Amin has found that there
has been a partition; that finding was not objected to on
appeal, and the Judge was, therefore, justified in holdmcr that
the partition was admitted.

Cur. adv. vult.

10th October. Westropp, C. J. :—In this cause the original
plaintiffs, Nand Manohar, Chinto Manohar, and A’ba Mano- -
har, are all deceased, but are represented by Bhau Anné, the
son of Nénd, and he (Bhdu Anna) is the present respondent
in this special appeal. The appellants are the original de-
fendants, namely, Nérdyan Béab4ji, alias Nérdyan Purshotam,
and Sundrdbdi, only daughter of Purshotam Chimnéji.

- Dhondu, the grandfather of the three original plaintiffs,
had two sons, named Manohar and Chimp4ji. Manohar had
four sons, namely, the three original plaintiffs and ‘Pursho-
tam, who®was adopted by his said uncle, Chimn4ji, and
thereby, instead of remaining a brother of the plaintiffs, as
born, became their first cousin, and was called Purshotam
Chimn4ji. Purshotam Chimn4ji had a wife, named RamAb4i,
and, by hor, a daughter, Sundribii, the:second defendant

(/) 5Bom. 1. C. Rep., A. C. J. 71,
(k) 10 Cale. W. Rep, P. C. 17.
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and appellant, Purshotam Chimnaji, several years ago—it
is said so maﬁy as bwenty’ or twonty-ﬁve years—Tleft his
native country and went upon a pilgrimage to Bendres and
elsewhere, leaving his wife, Rathdbdi, and daughter, Sundrh-
~bdi, behind him. Ramsbdi, up to thg time of her death,
treated him as still living; she never \rent into mourning
for him, and described herself in the- documents No. 109

and No. 7 (presently agdin to be mentioned’ Jas ¢ sowbhag-‘

_ yavaly,” that is, the wife of a living husband. About eleven

days before her death she adopted the first defendant,

Nérdyan, as son to herself and her husbaad,  Purshotam

Chimnaji This adoption the defendant Nérdyan has (in his’

evidence in this cause taken in the Court of the Sadr Amin)
alleged to have been made by Ramébdi with the consent,
and indeed by the direction, of her husband, Purshotam
Chimn4ji, given by him within recent years; and Nargyan
examined witnesses for the purpose of proving that this was
s0. The Acting Joint Judge has mevertheless found, and
apparently with good reason, that no such direction or con.
sent was given by Purshotam Chimr’;é,ji. By that finding
. this court is bound. Before the Acting Joint Judge, how-

ever, on appeal and here on special appeal, it was attempted

o be argued for the defendant Nirdyan that Purshotam
Chnngay had not been heard of for twenty-five years pre-
ifious]y to the adoption of Nérdyan, and that Purshotam
" Chimnaji must, therefore, be presumed to have been then
dead, and that the word  savbhdgyavati” used by Ramébéi
in two documents executed by her, namely, exhibit No. 7
_(the deed of adoption, dated 15th Mérgshirsha Shudhya,
Shake 1787, i.e., 2nd December 1865), and exhibit No. 109,*
dated Ashvin Shudhya 7, Shake 1787, i.c., 27th September
1865 (which latter document, produced and eelied tipon
by the original plaintiffs, was partly in the nature of a will
.and Vpartly of a deed) was mnot to be rendered according
to its literal meaning, which is “the wife of a living hus-
" band.”

* ThlS exhibit is, by mistake, referred to by the Actmfr Joint Juure in
his judgment as No. 107,
ViL—22 s ¢
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We, however, concur with the Acting Joint Judge in hold-
ing that; the defendant Nérdyaif cannot,be permitted thus to
shift his course in the higher courts. The plaintiffs objected
to the validity of the adoption of Nirdyan, on the ground
that Raméabél must he regarded as a wife, and not a widow,
at the time of the acloption, and that the death of Purshotam
could not be presumed to have taken place until afterwards.

Tn fact, neithé the plaintiffs nor the defeadant Nardyan
went into mourning for Purshotam Chimljz’lji until about
one month after Ramibai’s death. Both parties have
chained themselves to the assertion that Purshotam

* Chimn4ji survived Ramébdi. Assuming then, as we are

bound to assume, that this was so, Ram4b4i, even if Purshotam
Chimnaji were completely severed, as regards property, from
the original plaintiffs, would not have had any power whatever,

reither by will or deed, to deal with, or create any estate in,
-his property.

But Mr. Shéntdrém, for the appellants, though admitting

that he could not quote any case in which it had been

ruled that an adoption by a wife, in the lifetime of her
husband, without his express assent, is valid, contended that,
under the special circumstances existing in this case, such a
proposition might be maintained upon the authority of writers
on Hindd law. He cited the following passage from 1 Stra.
H. L. 81, 82:—“Of her own-mere authority, the mother
cannot in general give her son to be adopted, any more than
she can adopt, her husband living ; wnless he have emigrated,
or entered into & religious order. But his assent may be
presumed : and after his death she does not want it, a widow
having this power, and a wife also if the distress be urgent.”
At p)age 79 of the volume, however, Sir Thomas Str.:mg‘e. admits
that)a wife cannob adopt without the authority of her husband.
And the passage at pp. 81,82, cited by Mr. Shéntdrdm,
plainly relates to the giving, and not to the taking, of asonin
adoption. This becomes still more apparent by referring to
the Dattaka Chandrikd, Sec. I., plac. 31, 82, whence the
allusion to emigration is taken. The passages are these:

31, 9“ But by a woman the gift may be made with her hus-
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band’s sanction if he be alive; or even without it if e be
dead, have emigrateds or entered a religious order. <Accord-
ingly Vasishtha: ¢Let not a woman either give or receive
‘a son unless with the assent of her husband.’” 82. “Now if
" there be no prohibition even there is.afsent; on account of

the maxim, ‘The intention of another, not. prohibited, is.

sanctioned.’ Yijﬂcivalkyw suggests the mdependency of the

woman: ¢ He whom his fathel or mother gives is a son .

given.” ~Also in another place: ‘deserted by his father and
- mother, or either of them.””” A passage in the very learned
‘and able judgment of the High Court of Madras in The Col-
lector of Madura v. Ramalmga Sethupati (m) was referred to,
as.showing that ““ the opinion of Devanda Bhatta must have
been that the assent of the husband stood upon precisely the
 same footing, and was of the same scope, in the cases of giv-
ing and receiving : for if the words of Vasishtha require this
explana'tio‘n in the one case (that of giving), they require it
in the other ;” and, therefore, it was argued here that Devanda
Bhatta must be considered as an aunthority for the proposition
that if a man without male issue emigrated, his wife might,
- in his absence and without his sanction, adopt a son. I ad-
here to the opinion expressed by me in 1866 in the Khéndesh
adoption case Bayabar v. Bdld wif Venkagesh Ramdlként (n),
~ in which the construction given to the above-quoted passages
from the Dattaka Chandrikd by the High Court at Madras
was much discussed. My observations were these :—“After
a careful consideration of the remarks of the High Court of
Madras (2 Mad. H. C. Rep. 219, 220), and with all due
respect to the hote at page 68, 1 Macn. H. L., I think that
Devanda Bhatta ought not to be held responsible for any-
thing more than he actually did say. The two placita im-
mediately p'receding pl. 31 and 82, above quoted, from.the
Dattaka Chandrikd, show that he was there dealing with the
case of giving only. They arethese :—*¢29." In answer to the
question by whom is a,son to be given 2 Cauraka declares :
“ By no man having an only son is the giff of a son to be ever
made. By a man having several sons, such gift is to be an-

(m) 2 Mad. H. C, Rep. 219, 220. (n) Post, Appx.. p. 1.
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xiously made.” 30. The author, apprehending an extinction
of lineage in case of the gift of a son by one even having two
sons, says, ‘by one having several sons.””” The 4th and 7th

~ placita of the same section (1), referred to in the judgment

of the Madras High’?})Court, do not seem to support the con-

clusion to which it came as to the views of Devanda Bhatta. .
On the contrary, the concluding portion of the 7th plac.—

‘Women, with the sanction of their husbands, are competent .
to adopt : as Vasishtha shows : ¢ Let nota woman either give
or receive a son in adoption, unless with the assent of her
husband,’”” where Devanda Bhatta treats of the competency
of a woman to take in ddopt10n-furmshed him with a suit-
able opportunity to express, if he entertained it, the opinion
attributed to him by the High Court of Madras. The fact
that he not only carefully refrained from giving utterance
to such a doctrine, but when again, in plac. 24 of the same

_sectlon, he touches npon receiving in adoption by a woman,

he says, as already above mentioned: ‘So also, in the case
in question, the affiliation of a son, by a woman proceeding
legally, with the sanction of her hushand, to constitute' for him

‘male issue, only takes place where no son of that person

may exist,” and thus treats the husband’s sanction as neces-
sary to the taking in adoption ; and the further fact that, in
the passage quoted by that court from the Smyiti Chandriks
(naniely : ‘The objector says that the. gift of a son by
his mother is not proper, notwithstanding her power. = The
reason of this is. her want of independence. Refutation :—
True,but it isTight if it be authorised by an independent male.
Hence only Vasishtha says :* No woman shall give or receive a
son unless with the permission of her husband.”’) the same
learned commentator (Devanda Bhatta) exhibited the like
abstinence, lead strongly to the conclusion that his intention
was to expand the boxt of Vasishtha only so far as it related to
the giving of a son. I should say that Devanda Bhatta is
doubly entitled to the benefit of the rule expressio unius est
exclusio alterius, he having twice expressed himself in favour
of the oxpansion of the text of Vasishtha in the case of a
woman giving a son, and preserved a rigid silence on each
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occasion as to any such expansion being proper in the case of
a woman taking a son in adoption. His glosses upon that text
are open to this further-~and, I humbly conceive, conclusive—

remark, that thronghout them he avoids making any distine-

~tion between a wifeand a widow, and if thj‘osek glosses be inten-
ded to comprise as well the taking as thé giving in adoption,
he must be considered as sanctioning a taking in adoption,
* without the anthority of her husband, by a wife, as well as by
. awidow : for his remarks as to giving in adoption include both
wife and widow ; whereas no Hindd jurist of reputation has, so
far as I can discover, ever affirmed that a wifé. may, without
‘the authority of her hushand, take a son in adoption." It is
vehemently improbable that Devanda Bhattawould have gone
to such a length. Had he done so, the result of his com-
ments would, instead of an explanation, have been a complete
contradiction of Vasishtha’s text—an intention which, without
very clear proof, ought not to be attributed to the comment-
ator, and which he was not likely to leave to mere implication.
Assuming, however, that my view of the meaning of Devanda
Bhatta is not well founded, it must be remembered that his
work, the Dattaka Chandrik4, though it may rank higher in
the Dravida country’ than the Dattaka Mimamsd of Nandi
Pandita, is inferior in authority to the latter in Mah4rdshtra,
and, in cases of conflict, does not there prevail against it,
except when supported by other authorities of high standing,
which is, in such instances of difference, sometimes the case.
“Of the Dattaka Mimatisd, Mr. Sutherland, in the Preface
(p. ii., 1st ed.;p. 527, Stokes’ ed.) to his translations of it

and of the Dattaka Chandriks, says that ‘The Dattaka -

Mimansa is the most celebrated work extant on the Hindd
law of adoption.’ Mr. Colebrooke, in his letter to Sir John

" Royds, printed -at pp. 132, 188 of Vol. 2 Stra. H. L., says:
¢ The Datta Mimansa is, no doubt, the best treatise on Hindd
adoption.” It appears to be included in the Pund Catalogue
of Authorities printed by Mr. Steele, * though somewhat
disguised in spelling as ¢ Dut Meemans,” and is stated by him
tobe a work well known in the Carnatic Country ;but neither
the Dattaka Chandrikd nor the Smriti Chandriké,is included in
) * p.22, Isted.; p. 18, 2nd ed.
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the Pund or the Khindesh Catalogue, and the omission of
the lastmentioned work is moticed (by Mr. Steele. * .In
Mahéréshtra, however, both the Dattaka Mimansé and Dat-
talka Chandriké must yield in authority to the Mitdkshari,
and generally also fo the Vyavahdra Maytkha.” '
Since my _]udo'ment in the Khéndesh adoption case was
given, from my, notes of which the above remarks have been
extracted, the case of The Collector of Madura v. Ramalinga
Sethupati has been heard on appeal in the Privy Council.
The judgment refers to the Dattaka Chandrik4 thus: “ The-
Dattaka Chandriké (Sec. I, Articles 31 and 32) allows a
widow fo give a son in adoptlon where her husband has not
forbidden her to do so, 1mply1ng his assent from the ab-
sence of prohibition. The Smriti Chandrikd also permits a

‘mother to give her son if she be authorised to do so by an

independent male. And it is argued that what these two
last authorities lay down concerning & widow’s right to give,

~must by parity of reasoning be taken fo be laid down con-
. cerning her right to receive, a son in adoption.” + We do

not understand that, by that cautious mode of referring to
the argument of counsel, their Lordships of the Judicial
Committee are to be regarded as having implicitly adopted
that argument asa correct exponent of the doctrine of Devanda
Bhatta. Portions of the valuable work of Messrs. West and
Biinler have also been published since the Khandesh case was
decided. From the Introduction (p.il.) to the first Book we
take the following passage :—¢ The relative position of these
works to each other may be described as follows: In the Ma-
rhtha Country and in Northern Kanar4 the doctrines of the
Mitakshara are paramount ; the Vyavahéra Maylikha and the
Viramitrodaya are to be used as secondary authorities only.
Théy serve to illustrate the MitAkshar and to supplement it.
But they may be followed so far only as their doctrines donot
stand in opposition to the express precepts or to the general
principles of the Mithkshard. Amongstthe secondary autho-
rities the Vyavahfira May{ikha takes precedence of the Vira-
mitrodaya. The Dattaka Mimafsd and Dattaka Chandriké,
* pp. 24, 25, 1st ed.; p. 19, 2nd ed.
1 10 Cale, W. Rep., P, C. 22.
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the Iatter less than the former, are supplementary authorities
“on the law of ‘adoption. Their opinions, however, arc not
considered of s greatb 1mport£mce, but that they may be set
aside on general grounds, in case they are opposed to the
doctrines of the Vyavahara Maytikha, or,the Dharmasindhu
and Nlrnayasmdhu We have quoted the passage in full,
but wish to reserve our opinion as to the weight of the Dhar-

masindhu and Nirnayasindhu as legal treatises. In their list

of Hinda law-works (p. i.), Messrs. West and Biihler give
precedence to the Nirnayasindhu over -the Dharmasindu.

At p. ii. they also discuss their value on questions of cere-

monies and penances. At p. iii. they mention that in Guja-
rit in some cases the Vyavahdra Maydkha is preferred to
 the Mitgkshard. _

Before stating the views of Nanda Pandita in his Dattaka
Mimarhsg, it is convenlent to refer to those of some other
writers.

Manu is silent as to adoption by a woman, either as
wife or widow. Asto giving in adoption he says: ““He
whom his father or mother gives to another as his son,
provided that the donee have no issue, if the boy be of the
same class and affectionately disposed, is considered as a son
given by water:” Ch, IX., pl. 168. Sir William Jones, in his
translation of Manu, inserts in italics after the word “mother”
in that text the words ¢ with her husband’s assent *—a, gloss,
apparently, of tho celebrated commentator Kalluka Bhaita

(see preface to Sir W. Jones’ translation of Manu, p. xviii.,
and 8 Dig. [Jagannitha], p. 261, pl. cclxxv., Ch. IV,
Bk.V.) In the noxt placitum (169), Manu,in speaking of the
“son made,” says: “He is considered as a son made whom
a man takes as his own son,” &c., and does not suggest the
intervention of the taker’s wife. »

The Mitakshard, which stands foremost amongst legal
authorities in Mah4rdshtra, T is also silent as to adoption

* See also West & Biihler, Bk. I, p. 138,
1 As to his great authority in this Presidency, see 1 Bom. H. C.
Rep 131.
1 Borradaile’s Preche to the Maytkha ; Colebrooke’s Preface to the
'\lltak and Diya Bhéga; Steele, Preface, p. vi, Ist ed Ibid. p. 26;
Elberling, pl. 33. ‘
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by a woman. = Ch. I, Sec. XT., relating to sons by birth and

presenting the same contrast as contained in the quotations

* just now made from Manu: “He whom his father or his
- mother gives for adoption shall be considered a son given.

A son bought is cne sold by his father and mother. A son
made is one adopted by the man himself.” Here the writer
mentions the wife of the giver as intervening, but says
nought of the wife of the taker. As to giv\ing, he further
says, ab pl. 9 of the same section : “He who is given by his
mother with H‘ér husband’s consent while her husband is ab-
sent, or after her husband’s décease, or who is given by his
father, or by both, being of the same class with the person
who is given, becomeshis given son (dattaka) ;”” and then the
author quotes Manu. Certain interpolations from Bélambhatta
(omitted above) have been made in that text of the Mitsk-
shard, of which interpolations it is unnecessary here to say
more than that they are in extension of the mother’s power.
Mr. Shintérdm Nariyan, on behalf of the alleged adopted son,
referred to the doctrine attributed by Mr. Colebrooke; in his
note upon that text of the Mitdkshars, to Bélambhatta, and
argued that Bilambhatta drew no distinction between the

power of & wife and that of a widow in taking a son in adop-

tion. As to that argument, we must first observe that it is
stated at pp. 24, 25, Ist ed.,* and p. 19, 2nd ed., of Mr.
Steele’s work on the law and custom of Hindd castes, that
Bdlambhatta is amongst the names omitted in the catalogue -
of anthorities held in regard at Pund. The present is a case
from the Pun4 zills. Messrs. West and Biihler’s Introduc-

tion to-the 1st Book of their Digest contains the following
notice of Bilambhatta: “The explanation of the MitAkshara
is' facilitated by two Sanskrit commentaries, the beforemen-
tioned Subhodini of Vis'ves'varabbatta, and the Lakshmivya-
khyéna, commonly called Balambhattatika, the work of a lady,

- Lakshmidevi, who took the nom de plume of BAlambhatta.

Vigs'ves'vara’scomment explains selected passages only, whilst
Lakshmidevi gives a full verbal interpretation of the MitAk-

'

* See also his Preface, pp. vi., vii, 1st ed. : p. viii., 20d ed.



APPELLATE CIVIL JURISDICTION.

-shar, accompanied by lengthy discussions. She generally

tation to every term of Y3ajilavalkya. Instances of this
tendency may be seen in the quotations given: Introd. Rem.
to Dig., Ch. IL, Secs. 14 and.15. But her opinions are held

in small esteem, and hardly ever brought forward by the -

Shastris, if unsupported by other authorities. Her commeri-

tary is generally considered as a performance h?ghly creditable

“to the female intellect, but as showing a good deal the author’s
intellectual petticoats.” - We may add that she frequently
betrays too strong a bias in favour of the claiims of her own
sex. Some further information as to this commentatrix is to
be found at page 359 of Messrs. West and Biihler’s work,
Bk. 1.

The Smriti text of Vasishtha, * “Letnot a woman either
give or receive a son in adoption, unless with the assent of
ker husband,” to Devanda Bhatta’s commentary on which
we have already referred, is also discussed by Nand4 Pandita
in his Dattaka Mimarms4, Sec. I., pl. 150 29. He maintaing

that text in its integrity, indeed in its widest possible mean.

ing; admitting that the wife may, with the assent of her
living husband, adopt (pl. 27), but denying the competency

of the widow to adopt at all, even with the assent of the

kinsmen, because he says “the assent of her husband is
impossible™ (pl. 16), and * the term ¢ husband’ would becom®
indefinite, and the purpose would not be attained,” if the
asserit of the kinsmen were accepted -in heu of his consent

(pl. 18).

The Vyavahéra Mayukha. by Nilakantha (thh mnl\s nexs
1in authority in the west of India and in the'Mardth4 school to
the Mitakshard, + and to a certain extent differs from the
Dattaka Mimarsd on the law of adoption) having dealt with

* See 3 Jagannitha’s Digest, Bk. V., Ch.IV., plL ccl\\m, p- 242 et
seq., 253, 261. M

+ Per Mr: Colebrooke in'1 Stra. H. L. 319’ Coleblool\es Preface to’

Mitdk., p. iv,, Ist ed.; p. 173, Stokes’ ed.; Elbexlm pl. 33; 1 Bom. I,
C. Rep. 68, 122,127, 131 211 ; 5 Ibid. 183A C. J.; West & Biihler, Bk,
1., Introd., pp. ii, vi., et seq. ;. Borradaile’s Pleff\cc to the Vyav qhalu
Mayakha, pp. i, vi., ef seq. ; 1 Macn. H. L. 35.
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that law, so far as it touchés‘ the rights of women, more fully
than the Institutes of Manu or the MitAkshard, is the most im~
portant treatise to which resort can be had upon the preéent
occasion. . Ab pl. 15 of See. V., Ch. IV., the right of women
to celebrate the accéptance of a son, through the instrument-
ality of a Bréhman} with a Homa, is admitted. At pl. 16
Vasishtha’s already mentioned text is recited. Plac. 17 and
18 are as follows :—17. “Therefore, if there"must be an order
from the husband, it is for o married woman only, as above
shown ; but for a widow, even without it, adoption may be
made with the’permission of her father, or, on failure of him,
of the relations (Nyati), under this precept: ‘Let o female
be taken care of by her father while a child, by her husband
when married, and by het sons in her old age. If none of these
exist, let her other.relations (Nyali) take care of her. A
woman is never fit for independence.” This has been declared
by Y§jiiavalkya only with reference to difference of age, and
the circumstances of a woman being under the power of her
husband. I case of his being dead, or (unable) from old
age, or other (disqualification), or from helplessness, then

' (she is) indeed under the power ¢f her sons or other rela-

tions.” 18. “By XKitydyana also it has been said: ‘If a
worran, without the orders of her father, husband, or son,
should perform obsequies, such.obsequies are of doubtful
validity.” What is here said of the orders of her father,
husband, &e., relites only to the difference of age. Obsequies
here means rites performed for the other world; wherefore,
ab whatever age a married woman may (require to) receive
the command of her husband, that very command is in the
case of a widow not required, since the command of any
other person, not here mentioned, 18 nowhere declared re-
qtﬁsite. . Therefore, the right of adoption, even without the

- order of her (late) husband does pertain to a widow.”

Here then we have a clear distinction taken between -the

‘wife and the widow. TFor the former the “order” or *‘ com-’

mand” of the husband is held to be indispensable in order

_ to entitle her to adopt, whereas in the case of a widow the

author says that it is unnecessary. -The use by Nilakantha,

)
]
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in the above passages, of the phrases “ order”” or “ command,”

and not of the word / consent,” was mentioned by me:in
- the Khéndesh case as particularly worthy of mnotice. It
appeared to me that adoption, whether by the wife or the
widow, in ex}éry case depended on the consent of the husband,
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but that some schools, in the case of adoption by the widow,

in consﬂeraﬁcwn of the spiritual benefit supposed to result
to him by adoption, dispensed with an express direction,
or authority, from the husband, and allowed that his consent
might. be implied. And that even the Marithi school,
which has perhaps gone furthest in permittifig adoption by
the widow, admitted that, ‘if the husband in his lifetime
prohibited adoption, she could. not adopt after his decease,
and, ‘by making that admission, conceded that the adoption
by the widow in the absence of express authority from him,
proceeded upon his implied consent, for if this were not
.80, his prohibition should be regarded as futile.

There are manifest reasons why a distinetion gshould be
made between the wife and the widow. Were a wife to be
permitted to adopt in her husband’s lifetime without his ex-
- press order, she might adopt some person hostile or ob-
noxious to him; or the husband, if in a distant part of
the country, might, in ignorance that the wife had already

adopted, or was about to adopt, a son for him, adopt an-

other for himself. To prevent such a dilemma from arising,
the doctrine of Nﬂakanthw, that a wife cannot adopt without
the order or command of her husband, seems highly reason-
able, and necessary. So long as he lives, the argument as to
spir itual necessity does not apply, and when he dies; if he die
without male issue, the now apparently (though not withount

considerable opposition) judicially established usage, as well .
-as.juridically established doctrine, amongst the Marsthés, .

permits his widow, even without his order or command, to,
adopt for him, provided he has done nbthing to destroy the
implication of hisconsent. Inthe Dravida country the consent
of kinsmen would appoar also to be necessary, according to
The Collector of Madusra v. Ramalinga Sethupati (0). There is

(o) 10 Cal w. ch P C. 1/, 2 Mad. H. C. ch 206.

¢
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a recent decision in this court by Couch, C. J., and Newton
and Warden, JJ. (Rakhmabdi v. Rddhdbdz (p),) which lays
down that, in the Mardthd Country, eveh the consent of the
kinsmen of the husband is not essential to adoption by a
widow, provided the act of adeption is done in the proper
and bond fide performance of a religious duty, and neither

- capriciously nor from a corrupt motive. How this may be,

it 1s quite unnecessary for us now to expreds any opinion.

Were consent of relatives an element of importance in

-this case, it could not be contended that the consent of

Purshotam’s, daughter, Sundrib4i, and her husband, would
suffice where the adoption has not been assented to by
Puorshotam’s three nearest male relations, the originvaluplain-
tiffs. I have been happy to find the view whichT expressed
in the Khéndesh case—that; if there be not express assent,

_ there must at least be implied assent, on the part of a

hugband, to validate adoptlon by the widow-~has been since
put forward by Couch, C.J., on behalf of himself and his

: coﬂeagues in Rakhmdbaiv. I’udhabm(q) and in the Ju&gment

of the Privy Council in the Madras case already mentioned
that view is maintained with admirable perspicnity thus:—
““ All the schools accept as authoritative the text of Vasishtha
which says, ‘Nor let a woman give or accept a son nnless
with the assent of her lord.” But the Mithil§ school appa-
rently takes this to mean that the assent of the husband
must be given at the time of the adoption, and, therefore,
that a widow cannot receive a son in adoption, according: to
the Dattaka form, at all. The Bengal school interprets the
text as requiring an express permission- given by the hus-:
band in his lifetime, but capable of taking effect after hig
death ; whilst the May(ikha and Kaustubha, treatises which

-govern the Marithd school, explain the text away by sayilg

that it applies only to an adoption made in the husband’s
lifetime, and is not to be taken to restrict the widow’s power
to do that which the general law prescribes as bencficial to
her husband’s soul. - Thus, upon a carcful review of all these

{(p) 5 Bom. H C. Rep., A. C. J. 181,
(g" 1bid. 193.
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writevs, it appears that the difference relates rather to what
shall be taken to congfitute, in cases of necessity, evidence of
anthority from the husband, than to the authority to adopt be-

ing independent of the husband” (7) And further onit is said:
“Again, it appears to their Lordships that inasmuch as the
authorities in favour of the widow’s power to adopt with. the
assent of her husband’s kinsmen proceed in a great measure
" upon the - assumption that lLis assent to ‘this meritorious
act is to be implied wherever he has not forbidden it, so
the power cannot be inferred when a prohibition by the
- husband either has been directly expressed by him, or can
be reasonably deduced frdm his disposition of his pro-
perty, or the existence of a direct line competent to the full
performance of roligious duties, or from other circum:
stances of his family, which afford no plea for a supercession
of heirs on the ground of religious obligation to adopt a son
in order to complete or fulfil defective religious rites” (s).
This necessity for the consenb (express or implied) of

the husband is because the act of filiation is on his behalf :-

- Sutherland’s Synopsis, Head I.; 1 Stra. H. L. 78, 79 80
2 Ibid. 88, 91, 94, 98, 111, 116.

Recapitulating the Hindd authorities held in highest repute
here as to adoption by a wife, we find Mann and the Mi-
tékshard. silent as to adoption by any woman; Vasishtha
allowing adoption by a woman with the consent of her
~husband ; Devanda Bha‘?’pa, reciting the text of Vasishtha, and

if our opinion be right, leaving that text uncontroverted and

unexplained so far as it relates to a taking in adoption by a
woman ; Nand4 Pandita reciting the same text, and admitting
that a wife may, with the assent of her husband, adopt, but
denying that a widow can adopt at all, becanse she cannot,
as he says, obtain the consent of her husband ; and Nllakantha,
whose authority, amongst those who have actually written
‘on the point, stands highest here, also reciting the text of
Vasishtha, and requiring the order or command of the husband
to the wife, bub dispensing with it in the case of the widow,
and substituting for it the consent of kinsmen.

(r) 10 Cale. W. Rep, P. C. 21, () Ibid.024.
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Thus, upon the highest anthorities in repute herc, so far
as they have spoken, the express sanction of the husband
is indispensable to render valid an adoption made by the
wife in his lifetime. :

Other authorities of value in this Presidency have becn

.cited to the same effect : Vnamltroday@, fol. 188: <“While

the husband is living, he to whom the husband does not con-
sent, cannot be made a son by the wife;”” also the Vyava-
héra Kaustubha, fol. 44, line 6 (Bombay ed., Shake 1783);
the Dattaka Darpan (or Mirror of Adoption), quoted in 2
Borradaile’s Reports, 2nd ed., 492, thus : “ A husband’s com-
mands to adopt are required for a married woman, but for a

‘widow to adopt without such command, the permission of her

father, or ifhe be not alive, then of the caste (Nyati), must be
obtained ;”” and 1 Strange’s H. L. 79, and 1 Borradaile Rep.
211 (2nd-ed.). The wife and widow are mixed up in a some-
what confused way at p. 54, plac. 45, in Steele, 1st ed. (pp.
47, 48, 2nd ed.), but this is mercly an inaccurate quo-
tation from the MaytGkha. At page 188, plac. 48, 1st cd.
(page 187, 2nd ed.) of Steele, is this passage: “ A wife, in
case of her hmsband’s continued absence, when no hope
remains of child-bearing, may adopt by his written order ; or,
after the period has expired when she puts on the appearance
of widowhood, she may adopt as his widow.” Itisadmitted
in this case that Raméb4i never put on moﬁrning, or per-
mitted others to treat her as a widow. The course which

she and Nérdyan Béb4ji have pursued comf)ols us to regard

the adoption attempted here as the act of a woman whose
husband was then living. That act was unanthorised by him.

We' have, thereforc, without doubt arrived at the conclu-
sion that Nérdyan B4b4ji, the first defendant and appellans, -
is not the adopted son of Purshotam Chimndji. We have
already said that Ramab4i could not bind the property of her
husband by deed or will in his lifetime ; hence the attempt,
on behalf of Nérdyan B4b4ji, to lean on exhibit- No. 7 as a
will, must fail, as also the attempt of the plaintiffs to rely on
exhibit No. 109, alleged to have been executed by her pre-
viowly to the adoption. It is an instrument which, if it
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~ be treated as a deed, is open to the objection that it is unre- __1870.
: © Nara'van

gistered, and which, whether it be deemed a will or a deed,
she, as a wife, had not any power to make with reference to
the property of her husband. If that property be imimove-
able, she, evenasa Wldow, would not have had power to alien-
ate it for any .period extendm(r beyond«‘her lifetimie, except
. for the special and limited pm poses sanc’moned by Hmdu law.

o All claims on the part of Nardyan Babdji, the alleged
adopted son, and all claims by the plaintiff under exhibit No.
109, having been disposed of, the case remains to be con-
sidered on the question of inheritance as between Sundrébéi
and the plaintiffs. " Were this ordinary moveable or immove-
able property, Ramébéi being considered to have predeceased
Purshotam Chimndji, and he not having any son, Sundribdi,
hig daughter, would. succeed to that property as his heir, if

he were separate in estate from: his kinsmen. It, however,

is alleged that the property, the subject-of this suit, is of
such a nature that females cannot inherit 1t. Upon that
question the Acting Joint Judge hasnot come to any finding,
and it will be necessary to remand the cause for the decision
of that point. In considering it, the court below should re-
collect that the property in dispute here is of two species :
1st, offerings to goddesses; ond, varshasans ; and though
the alleged custom may be applicable to one, it may not be
80 as to the other. It will be for the court below to ascertain
-and say whether the alleged custom is applicable to either;

and, if so, to which. That court should further recollect that '

~ the general rule of Hindd law is that if a man die separate
in cstate from his kinsmen, and without leaving male issue
or a widow surviving him, his daughters inherit his moveable
and immoveable property. If any person shall aver a custom
to the contrary with respect to any particular kind of pro-

perty, the burden of proof of such custom lies upon him,

and ample and satisfactory evidence is necessary before the
court ought to admit as established any variation from the
general rules of law regnlating the devolution of property
amongst Hindds. Were the court not to look with a Je’tlous
eye at attempts to establish local or caste customs in dero-
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gation of the general -canons of descent amongst Hindds,
the exceptions would soon become as frequent as the rule;

and misera est servitus ubi jus vagum est. However, if the

evidence of an uninterrupted general custom be satisfactory
and above suspicion, the court is bound to give effect to the
custom. ” '

Before deciding the question of custom as to the exclusion
of females from inheriting property such as that in suit here,
it will be necessary for the court below to ascertain whether
or not that property (which consists of one-sixteenth of the
offerings to the goddess Rukmini in her temple at Pandhar-

pur,and one-sixteenth of the offerings to the goddess Radhiki

and two varshdsans) wereheld by Chimnji, or by his adopt-
ed son, Purshotam, in severalty, or jointly with the plaintiffs.
The Acting Joint Judge said: “I see no reason why the’

ordinary rule should not be followed in the present case,

namely, that the party pleading separation anddivision of
the property should prove their plea. It makes no difference
whether the whole, or only a very ‘small portion, of the
family property remains to be divided ; the presumption still

- remains that the property in question is joint family property,
~and it is for the defendants in the present case to prove that

the property now sued for is not joint.” - We are unable to
adopt these observations of the learned J udge It is true
that the Hind law presumes joint tenancy to be the primary

“state of a Hindd family, and hence it follows that the burden

of proving that partition has taken place; as a general rule,
les upon him who asserts it : 1 Strange, H. L. 225; 2 Knapp,
P. C. C. 60; 3 Moo. Ind. App. 229, 240; 6 Ibid. 53; 9
Tbid. 539 10 Ibid. 403 ; 11 Tbid. 369 ; 6 Cale. W. Rep., 58 ;
5 Bom. H. C. Rep., A. C. J. 71. But there are exceptional
cases in which the burden of proving jointure of estate is cast
upon the party who allegés that the estate is joint. Forin-
stance, where a plaintiff has admitted, or where it appears ali-
unde,that property in dispute between him and the defendants,
members of his family, was not scquired by the use of patri-
monial funds,and the defendants have notacknowledged that
sucl! property was acquired by any joint exertion of the plain-
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tiff, the mere circumstance of commensality (union in food)
existing between the parties at the time of the acquisition
does not relieve the plamtlﬁ' of the burden of proving his

averment, that he had a joint share and interest in the Y

acquisition : Kishoree Lall v. Chummun Lall (), Mt. Soo-
bedhur Dossee v. Boloram Dewdan (u): and see Kaleepershaud
Roy v. Degumbw Loy (v). Another 1nstance, where the
burden of proof*lies upon the party assertlno‘ that the pro-
perty in dispute is undivided, is where he admits, or it clearly

appears aliunde, that a prior division of family property has |

 taken place: Ram Gobind Koond v. Moulvie Sed Hossein Al
(w) ; Somangouda v. Bharmungouda (@); 1 Stra. H. L."230,
232,283 ; Grady H. L. 817, 389 ; Maharajah Hetnarain Singv.
Modnarain Sing (y) ; West & Biihler, Bk. II., Introd., p. xv.
The present case is of that latter kind. It is unnecessary
for us here to enter into the consideration of the circum-
~stances which, according to Hindd law, amount to a parti-

tion. There may perhaps, as apparently suggésted by Messrs. .

West and Biihler in the part of their work just referred to,
be some difficulty in reconciling with each other the reported
decisions on that question, and, as each new case arises,
cautious discrimination may be requisite in order to arrive
at a Satisfactory conclusion. But in the present case it has,
we think, been clearly admitted, on behalf of the original
plaintiﬂ's,*that there has been at least a partial divisiop of
the family property. The Sadr Amin found that such was
the fact, and no objection upon that point was taken by the
plaintiffs to his decree. The Acting Joint Judge was war-
ranted in holding, as he did, that before himself it™ was
admitted that such a partial division had taken place, and no
memorandum of objection to that holding by him has been
filed by the respondent (plaintiff) in this court. 'When, under
such circumstances as these, a member of & family is found
in exclusive possession of a portion of the family property,
(#) Cale. 8. D. A. Rep. 1852, p. 111.
' () Cale. W. Rep., Special No. F. B. R. 1862 to 1864, p. 57.
‘(v) 2 Maca. 8. D. A. Rep. 237, a.p. 1817,
{w) 7 Cale. W. Rep., Civ. R. 90. (z) 1 Bom. H. C. Rep. 43.

(v) 7 Moo. Ind. App. 311, 321; S. C. 3 Cale. W. Rep., P. C. 51
©ovin—24 4 ¢
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-as Purshotam and (during his absence and on his account)

Ramabéi were here, the burden of showing that the portion
in dispute was not allotted to that member of the family as
his separate share, or as a part of it, falls upon those who con- -
tend that such portion was not taken into consideration at
the partition which:did take place, and that the same portion
still remains common to all of the parceners. - The reason for
this is that Hindd law lays down as a generai rule that “once

is the partition of an inheritance made:” Manu, Ch. IX,,

pl. 47 ; and the court ‘will not presume that this rule has
been violated, 4nd will itself strictly observe it by refusing to
make a partial division of undivided property: Ndndbhdi
Vallabhdéas v. Nathdbhdi Haribhdi (z), West & Bihler, Bk.
I1., Introd. xvii. All of the parceners should be made parties
to a suit for partition : 12 Cale. W. Rep., Civ. R. 256. Private-
1y, no doubt, partial divisions are not unfrequently made, and
whether it be by fraud of one or more of the parceners, or
by ignorance of the existence of a part of the faﬁlily property,
or by special arrangement, that a part of it remains undi-
vided, the court will, on due proof that there is an undi-

vided residue, entertain a suit for the completion of the

partition by making a division of that residue: Manu, Ch.
IX,, pl. 218; Mayikha, Ch. IV., Sec. VIL., pl. 24,26, 36;
Déy4 Bhdga, Ch. XIII. ; Mitdk. Ch. L., Sec. IX. ; Ddy4 Krama
Sangraha, Ch. VIII. ; Vivada Chintamani (Prossonno Coomar -
Tagore’s translation), pp. 241, 270; Steele, Tit. Partition,

pp- 66, 223, Ist ed. ; pp. 60, 223, 2nd ed. ; Smyiti Chandriks -
(Kristnawmy Tyer’s translation, 2nd ed.), Ch. XVI., pp.

232, 235 ; and see Ibid., Ch. XVL, pl. 8, 14, 18, 19, 20, pp.

238, 241, 242 ; Elberling, pl. 209; West & Biihler, Bk. IL.,

Introd, pp. xvii., xviil.,, and Ch. III., Sec. 2, p. 39; Sec. 4,

p. 91; 1 Strange H. L. 230, 281, 232, 233.

For these reasons we think that the learned Judge was
in error in throwing upon the appellant (defendant) Sun-
drébéi the burden of proving that there had been a partition
between Purshotam or his adoptive father, Chimnéji, on the
one side, and the original plaintiffs on the other, under

“(z) 7 Bom. H. C. Rep., A.C.T. 46.
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which the property in dispute had been allotted to Chimndji
or to Purshotam. We hold that the burden of showing that
the property in dispute was not allotted to Chimnaji or to

Purshotam at the partition of the family property, which is

admitted.to have taken place, must be put upon the present
plaintiff (respondent). S

As we must remand the suit. on this andshe other ques-
tion already mentioned, as to whether Sundrabéi as a female
is excluded from inheritance, and for a fresh decision on the
merits, we are of opinion that, although to a certain extent we
concur with the learned Judge, and also to a cerfain extent
‘with the Sadr Amfn, who has taken a great deal of trouble
and shown much learning in this cause, especially on the

question of adoption, the better course for this court to adopt/

will be to reverse the decrees of the courts below. The
court ‘which hears the cause on the new trial should of
course be at liberty to take such new evidence, oral and
documentary, as justice may require, should also make a

*fresh decree upon the two questions referred to it only, and

as to the costs of the suit and of this appeal, and in so award-
ing costs should have regard to the fact that the defendant
© Nérdyan Babdji has failed to establish any defence in this
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suit. Our decree disposes of the question of adoption, and

of all claims sought to be founded on the exhibits No. 7 and
No. 109. o - ‘
We think that it was a very inconvenient course to instruct
only one Pleader for the defendants Nérdyan Babaji and
Sundréb4i. Their interests were clearly conflicting, and
ought to have been separately represented. Henceforward,
however, Nérdyan Bab4ji’s interest in the suit, save so far
as regards costs, is at an end. . ' <

The decree was made in the following terms :—

“ Reverse the decrees of the Acting Joint Judge and of the
Sadr Amin. Declare that the addption of the defendant
Nirdyan Bixbﬁji i invalid,Aand of no force or effect in law,
and that he does not take any estate or interest whatever
in the property the subject-matter of this suit, either ul&der
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the exhibit No. 7 dated the 15th Mérgshirsha Shudhya,
Shake 1787 (2nd December A.p. 1865), or any other exhibit:
filed in this cause. Declare that the Acting Joint Judge
was In error in placing upon the defendant Sundréibéi the
burden of proving that, as regards the said property in dis-
pute, Purshotam Chimnéji was separated from the original
plaintiffs. Remand the cause for a new trial on the two
following questfons, namely, 1st, whether! as regards the
said property in dispute, the said Purshotam Chimnéji was
divided from the original plaintiffs, and let the burden of

. proof that he as not so divided be cast upon the present

plaintiff; and 2nd, whether, according to the custom of the:
country, the defendant Sundrébéi, as a female, is excluded
from ‘inheriting the said property in dispute, or any part
thereof. And in trying the said questions let the court
below have regard to the judgment, a copy of which is sent
herewith, And let the decree be made in accordance -with
the finding ou the said questions, and dispose of the costs
of the suit and of this appeal. "Andin awarding costs let
the court below have regard to the fact that the defendant
Nardyan Béb4ji has totally failed to establish any defence in

" this suit.” . :
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