60"

1870.

March 22.

ROMBAY -HIGH COURT REPORTS. -

Special Appeal No. 546 of 1869.

GorA’L. Ya'pavea'v KEsRAR...............Appellant.
Krisun'a’pra’ bin Mara'pa’epA’ . .......... Respondent.

&
Hindi—Dakhan Mortgage—Possession—Purchaser with Notice—Con-
structive Fraud.

The mortgagee without possession of certain lands in the Dakhan (under
& mortgage-deed of the 1st of August 1864) on the 16th of April 1867
obtained a decree awarding to him possession of the mortgaged premises.
On the 11th of July following, the mortgagor sold the mortgaged prem- -
ises to the plaintiff, who had distinet notice of the mortgage. The
deed of sale was duly registered. The plaintiff thereupon claimed to hold
the premises free from the mortgage.

Held that, though a mortgage in the Dakhan must be accompanied by
possession to give it validity against third parties, it is not absolutely
void for want of such possession, and that the plaintiff, having notice
of it, should not be allowed to hold the premises free from the mortgage:

THIS was a special appeal from the decision of S. H. Phill-

potts, Acting Senior Assistant Judge of Soldpur, in Ap-
peal Suit No. 49 of 1869, confirming the decree of the Mun-
sif of Brsi.

The plaintiff, Gopal Yédavrav, petitioned, under Sec. 230
of Act VIIL. of 1859, to recover possession ofa field (Survey -
number 269) in Mouje Khorephal, from the defendant, under
the following circumstances :— e

The plaintiff, Gopdl Y4davrév, obtamed a decree upon a
money-bond against one Hari R4jardm, on the 7th of February
1867, and attached the land in dispute in execution of the
decree on the 8th of February 1867. The defendant, Krish-
népp4 bin Mahddéppd, had a mortgage upon the land under
a mortgage-bond dated the 1st of August.1864. This mort-
gage-bond was unregistered, and Hari R4j4rdm, the mort-
gagor, continuedin possession. When the plaintiff petitioned
for the sale of the land attached by him, the defendant opposed
the ‘application, and. applied to the court to have the land
sold subject to his mortgage-claim. The court, accordingly,

. ordered the land to be sold subject to the defendant’s mort-

gage. Soon after; on the 11th of July 1867, Hari Rajérim

. sold the land privately to the plaintiff, in satisfaction of his

claim under the decres, and gave him possession. The deed



APPELLATE CIVIL JURISDICTION. 61

of sale was registered. The plaintiff’s tenant in possession  1870.
was dispossessed by the defendant, who, on the 16th of April 7L Y-
1867, had obtained a decree upon his mortgage-bond, order- v
. K . . - Krisuna'ppa
mg this property to be held by him till his mortgage was Mana'pyrey.
paid off, and in the execution of the: decree he obtained
possession of the land ; and the plaintiff proceeded, under

Sec. 280 of Act VIIL of 1859, to recover possession from the

defendant.

The defendant answered that the private sale to the plain-
tiff was fraudulent, as, on the defendant’s application in the
execution proceedings consequent on the attachment by the
plaintiff, the court had directed the land to be sold subject to
the defendant’s'mortgagé-lien. Upon the execution by Hari
Rajéram of the deed of sale, the plaintiff withdrew his dar-
khast. The defendant further stated that he was in pos-

_session. ‘

The Munsif of Bérs{ held that the land sold to the plaintaff
- was sold subject to the defendant’s mortgage-lien, which, he
beld, was not invalid by reason of its being unregistered.
‘He, accordingly, decreed that the plaintiff could not recover
 till the defendant’s mortgage was paid off.

The plaintiff appealed to the District Court, and S. H.
Phillpotts confirmed the decree of the Munsif, holding that
“ the appellant purchased the property with the mortgage-lien
upon it. Hari R4jardm had no right to sell what was 1ot his
own, 80, when he sold this field as unincumbered, he sold what
he could not sell, because, on the 16th of April 1867, this
property had been decreed to be held by the respondent till
his mortgage-lien was paid off, and in that case Hari R4jardm
was the defendant, and it was on account of his debt that”this
decree was made. This being the case, Hari Réjdrdm had no
right on the 11th of July 1867 to sell the property as unin-
cumbered to the appellant, and the appellant was rightly
ejected, under Sec. 228 of Act VIII. 0f1859,as the appellant
cannot be in a better position than his vendor.”” He, accord-
ingly, confirmed the Munsif’s decree with costs.

The plaintiff appealed from this decision, and the appeal
was argued before Coven, C.J., and MELvi, J. -
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Dhirajlal Mathuridds, for the appellant :—This is a Dakhan
mortgage, in which it is necessary that the mortgagee should
be in possession to affect other incumbrancers or purchasers.
Admitting that the appellant had notice of the mortgage-
claim, it was a noticerof a mortgagee without possession.

Shéntaram Narayen, for the respondent :—The title of the
plaintiff under the bill of sale was created subsequent to the-
institution of the suit. Theattachment wagin Febraary; from
that date till July, when the sale took place, the plaintiff was
only a creditor, and the decree did not bind the land. Mean-
while the defendant obtained hisforeclosure decree onthe mort-
gage-bond in April, so that the decree bound the land ab the
time of the sale to the plaintiff. The plaintiff is only a sub--
sequent purchaser with notice of the previous incumbrance.

Cur. adv. wult.
Coucm, C.J.:—In this suit, which is founded upon an ap-

* plication to the Munsif of Barsi under Sec. 230 of Act
. 'VIIL of 1859, the facts are these. On the Ist of August 1864

Hari Rdjardm Joshi mortgaged the land in dispute to the
respondent, the original defendant. The land being situated
in the Dakhan, it was necessary, according to the decisions of
the Sadr Adélat—Mulapa Mitaigar v. Rungapa, S. A. 24 of
1860 (a) ; Govurdhan Doolubdas v. Sukharam Bamchunder,
S. A. 28 of 1861 () ; and Chuttrajec Dullajee v. Krishna
Ramaselt, S. A. 24 of 1861 (c), that the mortgage should be
accompanied by possession to give it validity. Possession
was not given, but the Hindd law in force in the Dakhan
does not make the contract in that case void. -The con-
tract is a valid one, and the mortgagee is entitled to pos-
session, if default is made in payment of the mortgage-
money. And, accordingly, on the 16th of April 1867, the
respondent obtained a decree -awarding possession of the
land to him on default being made in payment of the
money secured by the mortgage-bond. In the mean time,
on the 7th of February 1867, the appellant, the plaintiff in
this suit, having obtained a decree on a money-bond, at-
tached the lan ﬂ, and the respondent applied to the conrt that |

(@) 9 Marrington 499. (1) 8 Harrington 189, (¢) Ibid. 193.
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it might‘be sold subject to his mortgage, which was ordered. 1870,
‘ The appellant had thus distinet notice of the mortgage, and Gﬁ;‘:;‘é‘ ’
for the purpose of notice to him it does not matter whether L
KrISHNA'PRA

the. order was regular or not—as a mortgagee not in posses- Mama'na'res’,
sion could not come within Sec. 230 of Act VIII. of 1859 by ,
being dispossessed, it may not have been a proper order.
On the 11th of July 1867 Hari R4jardm Joshi sold the land
to the appellant, and he thereupon claimed to be entitled to
it free from the mortgage. The Munsif of Bérsi held that
his right to it was subject to the mortgage to the respondent,
and his decree was confirmed by the Acting Senior Assistant -
Judge, from whose decision the plaintiff has br‘ough% this
special appeal. Now the appellant before his purchase not
only had notice. of the mortgage, but in a proceeding to
which he was a party, being the attaching creditor, an order
was made that the land should be sold subject to it. Tt
‘would be contrary to one of the most settled principles of
‘equity to allow the appellant to recover possession of the
lands freed from the mortgage, which is what he sought by
his application, and now seeks by this appeal. The case be-
longs to the class of constructive frauds, in which the title of*
the purchaser is postponed and made subservient to that of
the claimant of whose title he has notice. The objection
taken by the appellant, that Sec. 228 of Aet VIIL of 1839 is
applicable to this case, cannot be allowed.  For, supposing’
~ the decree of the 16th of April 1867 did not entitle the re~
spondent to. the possession, this objection is not consistent
with the case made by the plaint, which does not seek to
recover possession subject to the mortgage, but denies the
right of the mortgagee altogether. And, farther, it appears
not to have been taken in either of the lower courts. We
consider that in holding in this case that the appellant can
only tdke the land subject to .the mortgage we are not op-
posed to the rulings of the Sadr Adélat as to mortgages in
- the Dakhan. "We are indeed only preventing the Hindd law,
as there laid -down, being used for the purpose of fraud.
- The decree must, I think, be confirmed with costs.

Mevvit, J., concurred.: ‘ ¢
Decree confirmed with costs.
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