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Miscellanzous Ajapeal No. 5 of 1869.

GoviND HART WA'LERAR “vevevvvervnen..ion. Appellant.,
SHI DEA'M bm SHIDMURIL ........... Respondent

Procedure—Prmczpal Civil C’ourt of Dzstrwt—C’w Proc. Code, Secs
285, 286—Bombay Civil Courts Aet, 1869 (XIV. of 1869), Sec. 19.

‘When an Assistant Judge is invested with all the powers of a District

Judge within any part of the district of such Judge, the Court of the’

Assistant Judge must be considered, equally with the Court of the District
Judge, the principal Civil Court of original jurisdiction, and a decree sent
for execution in such part of the district is properly executed by or under
the directions of such Assistant Judge.

The functions of the Court executing a decree are ]udxcml and not
merely ministerial.

THIS was a miscellaneous appeal from the decision of R.
‘White, Judge of the district of Puna

The facts sufficiently appear from the Judgment ’
The appeal was argued on the 30th of March 1870, before
GIBBS and Lroyp, JJ.

. Shantamm Narayan for the appellant.
- Anstey (with him Nanabhai Haridds), for the respondent.

Our. adv. vult.

@

Apnl 18th. Gises, J.:—The facts of this case are as

follows :—

A decree was passed on the Original side of this court
against one Shidrém bin Shidmurti Aindpire, an inhabitant of
Bombay, and also of the Soldpur collectorate. . The plaintiff,
-Govind Wi4lekar, not being able to execute his decree in

Bombay, applied, under Sec. 285 of the Civil Procedure Code,

for, and obtained, a certificate from the Original side of
this court, which, with a copy of the decree, he presented in
‘the District Court at Pund, deeniing that to be “the principal
“Civil Court of original jurisdiction in the district” in which
‘he wished his decree to be executed.. On his application to
" that court to attach certain moveable and immoveable pro-
perty belonging to the defendant, the District Judge (M.
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White) issued the customary order to his Nézar, but on a
further application, forwarded the application and the order
to the Munsif of Barsi, by whom the attachment was made.

Subsequently, on an application by the defendant, the
District Judge reviewed his- order, and set it aside, on the
ground that he had no jurisdiction in the matter. His order
runs thus :—  *

“When I gave the order for execution of the decree, I
was not aware that the Acting Assistant Judge at Solipur
had, previously.to the receipt of the copy of the decree
and certificate, been invested, under Sec. 19 of the Bombay
Civil Courts Act, 1869, with all the powers of a District
Judge within that part of the Pup4 district forming the sub-
collectorate of Soldpur. ‘

“The section in question provides that the Jjurisdiction of
an Assistant Judge so invested shall pro tanto exclude the
JLII‘]SlethD. of the District J udcre from Wlthm the' Smd hmlto

“7 had, therefore, no Jumsdwtlon in the matter of the

execution of this decree in the limits of the Solapur sub-
collectorate.

- “Ttis true that Sec. 286 of the Code of Civil Procedure -
provides that a decree to be executed in another district
must be sent to the principal Civil Court of original jurisdic-
tion in the district in which the 'applicant may wish the
decree to be executed, and that the® Bombay Civil Courts
Act, 1869, enacts that there shall be in each zilld or district
a district court which shall be the principal court of original
civil jurisdiction in the district within the meaning of the
Code of Civil Procedure : from which said provision and en-
actment it might be inferred that it was not contemplated
that there should ever be two»principal courts of original
civil jurisdiction in the same district, which is the case -in a
district where there is, besides the District Judge, an Assist-
ant Judge invested with all the powers of a District Judge,
in a portion of the district, from which portion also the exer-

cise of the jurisdiction of the District Judge is pro tanto
excluded,
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“But such an inference would be opposed to the Iegal

maxim that when the provxsmns of two statutes are manifestly-

repugnant the earlier enactment will be impliedly modified
or repealed—a maxim which may I presume, be applied to

the case of the provisions of the same statiite being manifestly:
repugnant, as Secs. 3, §, and 7 of the Bombay Civil Courts.

Act, 1869, appear to be W1th Sec. 19 of that Act..

““The decree, under this view of the matter, should have

becn transmitted to and executed by the Assistant Judge at’

Soldpur; and hence the proceedings taken dn execution of

the decree by this court must be held to be mvalid on account

of want of Jur1sdlct10n

- Against this order the present appeal is admitted, and the

court has to decide the effect of Secs. 5, 7 19, and 20 of the
~ Bombay Civil Courts Act of 1869.

The 5th section declares that there shall be in each dlStI‘lCt«(

‘a Dlstr1ct Court presided over by a Judge to be called the
District Judge. By the 7th section this District Courtis de-

-~ clared to be the principal court of original civil jurisdiction
in the district within the meamng of the Code of Civil Pro-

cedme

By Sec. 14, Government may appoint one or moré Assist-

ants:to the Judge, and by Sec. 19 Government may invest:

an Assistant Judge with all or any powers of the District,
Judge within a particular part of a district; and it enacts:
that the jurisdiction of an Assistant Judge so invested shall-
pro tanto exclude the jurisdiction of the District Judge from
 within the said limits. By Sec. 20 the Ass1stant Judge is
to. use the seal of the District Judge.

_ By the 286th section of Act VIII. of 1859 the apphcatlon
for execution is to be made in the principal civil court of
' 6rigina1 jurisdiction in the district. ‘ '

‘By notification in the Government Gazette, the Governor in
Council invested one of the Assistants to the Judge of Pund
with the " full powers of a District Judge, to be exercised
within that portion of the Puné district which' includes the-
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sub-collectorate of Solapur, and directed him to hold his
court at. Solapur. The court-and local Jurlsdlc’mon of the
Munsif of Bérsi forms part of this portion of the district.

Such being the gase, it follows that the District Judge,
having lost his jurisdiction within that portion, could not
issue an order Yo the Munsif of Bérsi to attach property
sitnated within his (the Munsif’s) jurisdiction.

Now it is perfectly clear to me that the Act (Bombay Civil
Courts Act) nowhere intended that there should be more
than one court of principal orlo“mal civil jurisdiction in a
district, and also that the only jurisdiction the District Judge
can exercise is that conferred on the district court. He can,
therefore, exercise those powers only in the portion of the
Puna district which is not within the sub-collectorate of
Soldpur, within which the jurisdiction of the principal Civil
Court of original jurisdiction is to be carried out by the
Assistant Judge, in whom all the powers of the District
Judge in that portion have been vested by Government ; and

‘his court at Solipur must be considered, equally with that

at Pupa, the principal Civil Court of original jurisdiction.
In fact that there are two officers, the District Judge and his
Assistant, who between them exercise the jurisdiction of a
District Judge in the entire Pun4 district, namely, the District
Judge in the Pup4, and the Assistant Judge in the Soldpur,
collectorate—the one.having no power within the limits of
the other, but the court, the powers of which they carry out,

being one.

T am, therefore‘, of opinion that in presenting the High
Cotrt’s decree for execution in the Pun4 district the plaintiff
was not wrong in presenting it at Pun4, but that, the plaintiff
having so done, it was the Judge’s duty, when he found the pro-~
perty sitnated in the Soldpur sub-collectorate, to have sent
the papers to the Assistant Judge, the officer who in that por-
tion of his district alone could exercise the jurisdiction of a
Distriet Judge. It is clear to me, therefore, that the Districh
Judge, Mr. White, was acting wultre viresin passing the order
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he did for the execution of that decree; and I, therefore,
consider the order now appealed against so far correct.

It has been “mged upon the court by Mr. Shéntér%ﬁ‘

Narayan that in dir ecting the attachment of the property by
the Munsif of Bérsi the Dlutl‘lcﬁ Judge was only acting
mmistemally, and, therefore, as it did not f01m part of his
jurisdiction as District Judge, it was not affected by the
Assistant Judge’s appointment. This argnment has been

met by Mr. Anstey, for the opposite side, who showed that

_ the provisions of Secs. 286 to 296 were clearly of a judicial
character, and, by Sec. 294; opexn to an appeal,

The proper. order in this case, as it appears to me, is
$o confirm the District Judge’s decision, and to direct the
papers to be retwrned to that officer with instractions fo
forward them to the Assistant with full powers ab Soldpur
- for execution. .. ‘

~Costs of this appeal to be borno by the mppellant

“Lioyp, J.:~—I concur.
NG P
Ragular Appeal No. 4 of 1869.

RA MOHANDRA Narsmvea MAmATAN .. Ap@ellcw

Tae Cornrcror oF RATNA'GIRT . ... Respondint.

Choti Tenur e——Assessmem‘——-Lmbzht v of Khot of Aitacﬁed Vzllage to

'Assessment in respect of lands keld by hzm——Bombay Aet 1. o_/' 1860,
{Secs 3 and 38

Held that a Ahot is liable to be assessed for Bhot{ profits in respect of
land in his private occupation during the time that the Ahoté village is
under attachment by Government.

. Quere—whether a khot in 1espéct of such lands is a tenant within the
meaning of Sec. ir., cl. (I) of Bombay Act L. of 1865, and whether the
- powers In Sec. JS of thwt Act apply to such lands.

HIS was' an appeal from the demswn of quon De H
- Larpent, District Judge of Ratndgirf, in Original Suit
No. 13 of 1868, . .

‘ The 7»7&0% i}illaffe of Ko7ﬂar waé in 1865 attached by Govern-
" ment, in consequcnce of the ref’u&al of the khols to enter mto
vir.—6 aA'c
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