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title and interest of the debtor in the property, ave sold
burdened with any liens created by him before the date

of the sale. The plamtxff’s mortgage is thus valid against

the purchaser.
thajlal Mathuridds for the respondent.

Per Corian :—The Court reverses the decree of tho lower
appellate court. " There is an essential difference between a
sale by auction in execution of a decree against the judgment-
debtor and a private sale by the judgment-debtor. The
purchaser at anrauction-sale in execution of a decree buys
the right, title,and interest of the debtor, whatever that may

- be, burdened with all valid liens created by him. The prece-

March 31.

-

dent -followed by the District Judge, thercfore, does not
apply, as it refers to private sales. This is a Gujaréb
mortgage, where it is usual for the mortgagdr to remain in
possession .of property hypothecated; such mortgages are

called san, and are allowed in Gujarit. The question of

registration does not arise in this case, as neither the mortgage
nor the instrument of sale is registered.

Decree veversed with costs.

—prt et e )

Special Appeal No. 529 of 1869.

RA'MCHANDRA VA'SUDEV ....cv.evveennn... Appellant.
Na'ma’st Troaa'sn..........l. . Respondent.

Hindi Law—Adoption—Government Sanction—Waten.

A formal adoptlon is not invalid because it has not received the sanc*xon
of the ruling power, and (w‘lcre the ruling power does not interfere) an
adoption \Vlthout such sanction entitles the adopted son to succeed to
property of the nature of a service watan. '

THIS was a special appeal -from the decision of J. R.
Naylor, Acting Senior Assistant Judge, at Kalddgi, in

~ Appeal Suit No. 92 of 1869, reversing the decree of Bdb'z_]l

Lakshuman Munsif of Mudebih4l.

The plaintiff, Rimchandra, alleged that he was the adopted
son of one Vésudev Devji, and, as such, sued to cbtain a
declaration of his title to a onc-anna share in certain %ul-
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harni watans ; further to obtain an mJunctmn restraining, __ 1870.
Ra'MCEANDRA
the first defendant from obstructmg him in the enJoyment VA SUDEY
of afield. - : _
Na'nagr

Tho first defendant stated in his written statement that  Towi
the adoption had been disallowed by ths Gevernment ; that
the plaintiff, not being a member of the family, could not
legally be adopted and that he never had ‘any enJoyment of
the property now claimed.

The Munsif of Mudebih4l, finding the fact of adopﬁon'
‘proved, awarded the claim; but the appellate court, though
concurring with the Munsif in that respect; reversed his
decree, on the ground that the approval and sarction of Gov-
ernment. were necessary to give validity to the a&option, 50
as to entitle the adopted person to claim a share in a service
watan. He recorded the following reasons for arriving ab
jthls conclusion i— -

« VVlth regard to the third issue, T hold that the ap-
proval and sanction .of Government were necessary, and
‘that the adoption merely, without such sanction, does not
entitle the plaintiff to a share in the watan. The land in
- question is service land, and, therefore, the right of the second
defendant as a sharer is not primd facie an absolute one ; and
although Government may allow his rights to descend to the
heirs of his body, it does not follow that it need recognise any
right in an adopted son whose adoption it has not sanc-
tioned. Service land is specially exempted from tho opera-
tion of Bombay Act IL. of 1863 by Sec. 1., cl. 2, the rcason
of course being that the tenure of such lands is subJecb to
the pleasure of Government. The nature of this tenure is
more particularly declared in para. § of cl. 8 of Sec. 1. of
Bombay Act VIL of 1863, which enacts that ¢ lands held
for service shall be resumable or continuable under such
general rules as Government may think proper from time
to time to lay down.” This Aect does not apply to this part
of tho Presidency, it is true, but this and Act II. are analo-
‘gous Acts, and servico lands are the same everywhere.

“In Bhdsker Buchéjee v. Ndrro Ragoondth (vide Reports of
Selected Cases of the Sadr Divdni Adélat, Bombay, 1820-40,

\
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_p. 25) the Shéstns stated that for dependants of Govern-
ment holding saranjdms &c- the permission of Government
was necessary under the Peshwa’s government to the validity
of an adoption—by which is meant, not that an adoption
made with due formgand ceremonies can be set aside, but
that, as regards prope@rty held in dependence on Government,
the adoption is invalid unless made with the permission of
Government ;* and the rule printed at p. 81 of the Revenue
Circular Orders of the Bombay Presidency (edn. of 1860)

shows that our own Government has not abandoned 1ts

rights in this respect.

1 think, therefore, it is quite evident that the plaintif’s
adoption by the second defendant without the sanction of
Government does not necessarily give the plaintiff a right to
a share in the watan, and the necessity for Government sanc-
tion has been in a measure acknowledged in this case by the
second defendant’s petitioning Government for its sanction
to h1s adoption of the plaintiff, o

“If the plaintiff is prepared to show that the Governmenﬁ
could not withhold its sanction, or that he is-entitled to a
share in the watan, notwithstanding that Government refuses
its sanction, he should sue Government. He cannot be
allowed to bring a suit in a court, in which Government could
not be joined as a party, against his own adoptive father and
another sharer, and thereby obtain a declaratory decree
establishing his right to property which is held only in
dependence on Government, and in the disposal of which, of
course, Government must be consulted in the first place.”

'

‘ The special appeal was argued on the 23rd of Malch 1870
before Warpex and Lroyp, JJ.

* Nort By THE REporTER.—Mr. Naylor seems to have misunder-
stood this case : see the conclusion: where the Sadr Divini Adélat found
it established on the evidence, and also on the exposition of its law offi-
cers, that neither length of time after the decease of the adoptive widow’s
hushand, nor the adoptmn having taken place at other than the place of
residence of the parties, nor want of the permission of the ruling authorities,

were sufficient grounds for setting aside an adoption once made with suf-
ficient ceremonics,
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"The Honorable A R. Secoble (Actmg Advocate General) _ 1870,

(with him thmjlal Mathuradas) cited the following authorl-'mx\rf?é;;;l 4

v,
Na'nayr
sary to- the validity of an adoption, even where by virtue of Tonor,
such adoption the adopted person succegded to lands held ori
service tenure :~-Bhdsker Buchdjee v. Néiro Ragoondth (a) 5
Virbudru Hurrybudru v. Béee Rénee (b); Trimbak Béji Joshz
v.Ndrayan Vindyak Joshi (¢) ; Vishrdm Baboorowv. Ndrd dinrow
Kasce (d) ; Chenbasawa v. Pampangowda (e) ; Bakhmabdi v:
Rédhabar (f).  Act XI. of 1848 and Bombay Acts II. and
"VII. of 1863 were also refeyred to.-

~ Anstey (with him Shéntbrdm Nérayan), for the respond-
ent :—The Sadr Addlat reports quoted are vague and
unsatisfactory, and the cases cited therefrom do not apply.
Under the HindG law where the consent of the supreme
authority is wanting, an adoption was not held good. The
Hindd jurisprudence and the custom of Government coincide.
Tt has been frequently held by the Civil Courts that the
office of a service-watan-holder is a life-interest only, and

that the Government has an option to select a proper person
~ to whom to continue it; and it is, therefore, impossible to
conceivehow a successor could be appointed without consult-
ing the Government, The consent of Government is neces-
sary to render an adoption valid in the cass of samnjamdam
and of powgana ‘watanddrs ; and the same rule applies
to. this case. The interests of Government demand that
Government should be made & party to the suit.

‘ties to show that the sanction of Government was not neces-

Per Curiam :—This is an action brought by Ra.mchandm
Visudev to obtain a declaration of his title as the adopted
son of Vésudev Devji to a one-anna share in a kulkarni
watan, and also an injunction to prevent Nén4ji Timéji from
obstructing him in the possession of a field which, he alleged,
he held by virtue of his share in the said watan.

(a) Cases Decided by S. D. A, 1820-1840, p. 25.
(6) Morris’s Selected Decisions, Part 11.,-p. 1. .

(¢) 3 Monris’s S. D. A. Rep., p. 19. (d) 4 Ibid. 26.
(e) S. A.No. 655 of 1864, decided by Westropp and Tucker, JJ., in’
1866. -

(f) 5 Bom, I1, C. Rep, A, C. J. 181,
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The Munsif of Mudebihal, who tried the case, awarded in
favour of the plaintiff, on the ground that the adoption was
fully proved. B '

On appeal, ‘the Senior Aswstant J udge of Kaladgi, though
finding that the adoptlon was satisfactorily proved to have

‘been performed vith all the forms and ceremonies requisite

to make it valid, reversed the decree of the Munsif, because
the sandtion of Government, which had not been accorded,
was, he considered, necessary to entitle the plaintiff to a
share in the watan ; and the case comes before us to decide
this question only, namely, whetlier the fact of the adoption

- not having been made under the sanction of Government is
-a bar to the ddmission of the plaintiff’s claim ; for the objec-

‘tion filed by the respondent regarding the adoption itself has

been withdrawn in the course of the argument.

After consulting the.authorities that have been quoted by
the learned counsel on both sides, we are of opinion that a
formal adoption should not be sét aside because it has not
received the sanction of the ruling power, and that there are
no good grounds for the argument that a distinction should
be made when the property to be inherited is of the nature
of a watan ; and, as an adopted son inherits all the rights to
Wh1ch a son would be entitled, the decree of the Muns1f must
be upheld

It has been urged that Governmenb should be made &
defendant; but we consider that the result of the suit will
not affect the interests of Government, and that we should,

, therefore, confine ourselves to the point at issue botween the
- parties who are before the court.

Decree of Appellate Court reversed, and the decree
of the Munsif confirmed,
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