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Suit No. 810 of 1870,

Brackwern ANp o ovivvevinnnnnenen L Pladntiffs.
Joves AND C0.  ivviiveninnineeennin i Defendants.

Shipping— Charterparty—Nomination of S/Lips Agents by Freighters
—Right of Ship’s Agents to sue on the Clzartmpartj-—Partzes within the

consideration of Charterparty——Mercantzle expression * going seeking.”
3
A charterparty made between the defendants (the owners of the
Seaforth) and H. & Co. (the freighters) provxded that ¢ the owners should
employ at the ports of discharge the consignee nominated by the freighters
to transact the ship business there inwards and outwards on the customary

terms, not exceeding'2} per cent. on amount of freight payable inwards
and 5 per cent. outwards.

H. and Co. nominated the plaintiffs to transact the ship’s business in -
Bombay (a port of discharge) with the knowledge and consent of the.

master of the Segforth, and the plaintiffs accepted and acted nnder such
nomination.

The defendants refused to pay the plaintifi’s commission on the out-
ward freight of the Seqforth, onthe ground that, under the circumstances
under which such freight was procured, the plaintiffs were not, under the
charterparty, entitled to receive commission on it.

Held that the plaintiffs were sufficiently within the consideration of

the charterparty to maintain a suit for the breach of such clauses of it as
were inserted for their benefit.

Meaning of the mercantile expression of (a) ship « gomg seekmg
discussed.

TE{IS was a suit brought by the plamtlﬁ's against Messrs.
» T. C. Jones and Co., of Liverpool, owners of the ship
Seafo7 th, and alleged to bé carrying on business i in Bombay

by their agent, T. E. Terfry, the master of the Seaforth, to
recover the sum of Rs. 2,363.

The defendants, Messrs, T\ C. Jones and Co., for the owners
of the ship Seaforth, entered into a charterparty,dated the 12th
of April1870, with Messrs. T. H. Haviside and Co., of Lon-
don, to charter the Seaforth to them for a voyage from
London to Bombay at the rate of thirty shillings per ton.

The charterparty, after providing that “the Seaforth
(having taken in cargo in London as. specified in the
charterparty) should proceed therewith to Bombay vid the
Cape of Good Hope, and there deliver the same as customary”?
(the act of God, the Queen’s enemies, &c., excepled), and,
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aftm providing fcn the storage of the car g0, and for its delivery |
BracrwerL

at Bombay, and for the payment of the freight, coufauned the
following elause :—

“ Owners to employ at the ports of discharge the consignee nominated
by freighters to transact the ship’s business there, inwards and outwards,
on the customary terms, not exceeding 2} per-cent. on amount of freight
payable there inwards, and 5 per cent. outwards, which is to include all
charge for Native brokerage, but ship not to be botnd to load in Bombay,
and to pay no outward commission if she goes away seeking.”

The Seaforth arrived in Bombay in the early part of Octo-

ber 1870, On the 12th of Angust the freighters, Messrs,
T. H. Haviside & Co., wrote a letter addressed to the plain-
tiffs in the following terms :— .

“ Vid Marseilles.
Londor, 12th August 1870,

Bombay.
- DEaRr Sigs,

We have the pleasure to introduce to you Captam Terfry, of the ship
¢ Seaforth,” owned by Messts. T. C. Jones and Co., of Liverpool.

We have loaded this vessel for Bombay, and, as empowered by Charter-

‘party, have much pleasure in naming you as Agents for the owners for

the transaction of ship’s business whilst in Bombay, and we have no

~doubt you will give your best attention to their interest, and extend, to

Captain Terfry a share of your nsnal courtesies.
;

We remain, &c.,

For T, H. Haviside & Co., ¢
‘ Henry Smita.”

This letter was handed by Terfry, the master of the Sea-

Sorth, to the plmntlﬁ's shortly after the arrival of fhe ship in

Bombay.

The plaintiffs accepted this nomination, and under it trans-
acted the ship’s business in Bombay, and collected the freight
there payable on the outward voyage, which was, however,
very trifling inamount. Abouta fortnightafter the arrival of
the Seaforth in Bombay, Captain Terfry informed the plaintiffs
that his ship had already been chartered in Englaud, and
showed them a charterpdrty made between the defendants and
Messrs. Mohr Brothers & Co., dated the 4th of June 1870,
which provided that the Seaforth should proceed to Bombay

vir.—19 o ¢
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with cargo for the owners’ benefit, and, havmg dlscharge&
the same, should sail and proceed to Akyab for orders to
load, either there or at Rangoon or at Bassein, but to load
at one port only, a cargo of rice or other lawful merchandise,
at certain specified rates of freight, and then proceed to
Cork or Falmouth for osrders as to the port of discharge.

The plaintiffs were ready and willing to procure, and could
bave procured, a homeward freight for the Seaforth in Bom-
bay. At the time the suit was filed, the Seaforth was about
to sail to Akyab, under the above charterparty of the 4th of
June. The plaintiffs claimed, under the charterparty of the ’
12th of April 1870, five per cent. commission on the amount
of freight to be earned under the charterparty of the 4th of
June 1870, which, according to the plaintiffs’ particulars of
demand, amounted to Rs. 2,337-8-0. o

The plaintifls also claimed Rs. 25;8-0, due to them for
commission on inward freight collected by them, and for

some small disbursements which they had made on account
of the s]mp .

The latter sum (Rs. 25-8-0) the defendants tendered to
the plaintiffs before action, and after suit paid it into court.

2

The defendants put in a written statement, in which they
stated that the ship Seaforth was not about to load in

- Bombay, and that, under the terms of the chaxterparty in

the plaint mentioned, the defendants were not liable to pay
to the plaintiffs any commission tu be earned by the said
ship under the charterparty of the 4th of June 1870.

By paragraph 5 of the Wmt’cen statement, the defendants
submitbed that the plaintiffs had no title in themselves
wherein to maintain the suit, and no consideration moved-

from the plaintiffs for the payment of the sum claimed from
the defendants by the plaintiffs.

The suit came on for hearing before Grezxn, J., on the

st of December 1870, when the following issues were
raised —
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I. Whether the plaintiffs have any title to sue the de- __ 1870.
fendants in 1espect of the causes of action alleged in the BL?;@Z?LL
plaint other than in respect of Rs. 25- ’8 -0. , " Jonss & Co.
. IL.. Whether the plaintiffs are entitled to recover the
sum of Rs. 2, 337-8-0 in the plzuntn olalmed or any part

thereof.

Mayhew and Lang, for the plaintiffs,"contended that. the
plaintiffs, though not originally parties to the contract, were
yet entitled to sue upon it without joining Messrs. Haviside
& Co. as co-plaintiffs, having been nominated under its
provisions as agents for'.the owners. They cited Jones v.
Robinson (a), Robertson v. Wait (b). -

The Honorable A. R. Sceble and Latham, for the defend-
ants, relied upon Tweddle v. Atlkinson (c); Chitty on Con-
tracts, pp. 53-55 (8th ed.); Addison on Contracts, p- 1038
(6th ed.).

Cur. adv. vult, .

Dec. 8. Grony, J. (after stating the facts, as given above,
_ proceeded):—The issues settled at the hearing which took
place on Thursday last, the 1st instant, are as follows :—(1)
* Whether the plaintiffs have.any title to sue the defendants
in respect of the causes of action alleged in the plaint other
than in respect of Rs. 25-8-0; and (2) whether the plaintiffs
are entitled to recover the sum of Rs. 2,337-8-0 in the plaint
claimed, or any part thereof.

In reference to the firstissue, it-was contended, on the part

of the defendants, that the plaintiffs, not being parties to the
“charterparty of the 12th of April, and being strangers to the
consideration thereof moving to the defendants, are not en-
~ titled to sue, and that the suit, if maintainable at all, ‘should "
" have been brought in the name of Haviside and Co. I had

felt some difficulty on this point when the plaint was first
presented to me, but on further consideration the difficulty
has heen to a great extent removed. The provision as to the

(a) 1 Exch. 454. (b) & Ibid. 299.
(¢) L B. & 8. 393.
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& Co. by the freighters, and payment of commission to them, seems
Joxmos Co, 10 amount to this: “We, the owners, will employ such persons
as agents as you, the freighters, shall name, and on their
acceptance of the nomination and acting as agents we will
allow a certain commission.” _The freighters then nominate
the plaintiffs as agents, with the knowledge and assent, if
not of the owners themselves, ab least of the captain, and
the plaintiffs accépt such - office, do such business as is ne-
cessary to be done, and are ready and able to perform the |
only remaining duty—namely, procure homeward freight for
the ship—and the only reason they ‘do not do this is that the
* owners chose to do it for themselves in England. This pro-
vision in the charterparty was, I consider, intended to be
acted upon by the nomination of agents, and when so acted
upon by the nomination of the plaintiffs as such agents be-
came a provision for the benefit and on behalf of the plaintiffs, -
and in fact to the extent of the provision I consider that upon
acceptancé of such nomination there was constituted a valid
and binding legal contract against the owners in favour of the,
'\plaintiifs as such nominees. Though the plaintiffs are not
named parties to the contract, 'yet they are not in that sense
strangers to the consideration of the contract as to prevent

.thém suing on it in their own name as to such part as is for
their benefit and on their behalf.*

With regard to the second issue, evidence has been given .
on the plaintiffs’ behalf by three witnesses—Mr. Herring, one
of the plaintiffs, Mr. Thomas Blay, a ship and freight broker,
and Mr. Andrew Cunningham, “an assistant in the firm of.
Messrs. Wallace & Co. They have given evidence as to the

B usage of the portin regard to agents’ commission on freight ;
but in the present case, where the claim is based on a written
contract, the evidence of general usage is material only as.
showing thémercantile meaning or accepﬁance of any‘ terms

- used in that contract. These witnesses all agree in this, that
the term “ a ship going seekiug’ means a ship leaving Bom-

“i O‘nAthis pf)int see further In re Agra and Masterman’s Bank ex parte
- Asiatic Banking Corporation, Law Rep. 2 Ch. App. 397.
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bay in ballast or unfixed, and without a charter or freight

any special mercantile use of the words, I should have thonght
_ that a ship goes secking as well in the case of leaving the
port without having loaded there, but with a certain expec-
tation of finding freight elsowhbre,«as in the case where
she so leayes without any such certain expectation. ~ But
the witnesses whom I have mentioned (ahd whose evidence

has not been in any way contradicted, for the defendants
have not called any witnesses) state that the mercantile mean-

ing of the words is_that a ship is said togo away seeking-

oiﬂy where she leaves without any charter or freight having

been engaged. If this be so, the Seqforth cannot be said to
be now going seeking, as she is leaving the port under a
charterparty by which she is to proceed to Akyab for orders,
and there, or at certain other specified ports, to load for the
homeward voyage—and indeed the freighters have the op-
tion of loading the ship at Bombay. It was urged (among
other things), on behalf of the defendants, that the plaintiffs
had done nothing whateverto earn any commission on home-
. ward freight, and that the engaging or procuring of such
freight is, as Mr. Herring states, the only duty an agent out-
wards has ordinarily to perform with respect to the ship.
But I cannot consider that this is the test. The plaintiffy,
- according to the evidence, ‘were willing and able’ to have

149

1870.

. co , “BrACKWELL
provided for her, either here or at another port. Apart from

& Co., -
v, '
J ONES & Co.

procured homeward freight for the ship either from Bombay- '

or from other ports in the Fast. Had the owners without

any intervention of the agents procured a charterparty in.

Bombay for the ship to load here, it is not, I suppose,
disputed that the agents would be entitled to their com-
mission on freight though they did nothing for 1t, and I
cannot, therefore, consider the question whether or not ‘the
agents in fact procured the freightas decisive on the question
of their right to commission. On the evidence which has
been given, 1 find myself unable to come to any other con-

clusion than that the plaintiffs are entitled fo commission on
the freight to be earned under the charterparty of the 4th of .

June. Evidence has been given as to the usual mode of
estimating such co'nrmssmn, and that the amount claimed
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is correct according to such mode of estimate. The claim
is based wpon the lower rate of freig]a’oD mentioned in the
charterparty ; and I must find the second issue in favour of
the plaintiffs, -and make a decree in favour of the plaintiffs
for Rs. 2,337-8-0, being the amount (Rs. 2,363) claimed,
less the sum of Rs. 25-8-0 paid into court, and that the
sum so paid into court be paid out to the plaintiffs, if not

. already paid, and costs.

Dec, 23.

Attorneys for the plaintiffs: Rimington, Hore, and
Langley.

Attorneys for the defendants : Dallas and Lynch.
T R
* Suit No. 179 of 1865. ,
LA'DKUVARBA'T, WIAOW  vveee oo, .. Plagntiff.
Grorr SR SARSANGIT PRATA’BSANGIL ......Defendant.
Independeat Sovereign Prince-~Privilege from Suit——Internaiional Law

—Palitané, Thikur, of — Kattigvad, Chiefs of — Misdescription of
Defendant—Decree made by mistake— Ezecution, Stay of.

An independent Sovereign Prince xs privileged from suit in the Courts

of British India.

* The Thakur of Pélitind is an independent sovereign prince.

Assuit was brought against the Thakur of Palitand (his title being
omitted from the plaint), and an ex parte decree was obtained agaimst
him. An application on the part of the Thikur to have the decree set
aside was dismissed, and the plaintiff then sued out an attachment, but,
failing fo execute it within a year, was compelled to apply to the Court,
under Sec. 216 of the Code, for leave to execute it. The defendant at

the same time applied to have the attachment and all proceecunf"s under
it declared null and set aside.

The Court (w1t‘nout expressing an opinion as to whether the order
dismissing the application to have the decree set aside would have
prevented it from declaring the decree void ab initio) held that, as the
decree was made erroneously and without jurisdiction, it would not, when
appriaed of the error, assist the plaintiff in earrying it info execution in
a case_in which lapse of time made it incumbent on the plfuntlff spemally
to invoke the aid of the Court for that purpose.

THE plaintiff in th1s suit sued as widow and executrix of
Ratanji Rupji Modi. She was described in the plaint as

formerly residing in a house No. 18 in Bal4ji Shémset Street -
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