ORIGINAL CIVIL - JURISDICTION,

Suit No. 612 of 1868. -

,’VmA YAI’ RAGHUNA TH.. cevriiveeniss Plaintiff.
Tan GREAT Inp1an PFNI\’SULA RAILWAY ,
COMPAI\Y Ceveneree s e e Defendants.

: Adopnon—-Son adopted. after Death by Wzdow of Deceased——Lejal
Rnpresentatwe—C’lnld——-Damages—]VIeasure oj Damages——Act XIII of
,1850 S

A son adopted by the wulow of a deceased Hindd (in respect-of whose -

estate no probate, letters of administration, or certificate of heirship has,
been granted) is the légal representative of the deceased, and, as ‘sueh, is
entitled to maintsin a suit under Act XIIL of 1858 for the benefit of the
persons,” if “any, entitled to compensation for the injury, ‘occasioned to

‘them by the death of the deceased against those whose neolwence caused -

that death. s -

" Such an adopted son is not, however, entitled to have any portmn of
~‘the damages awarded in the suit allotted to him as a child of the deceased. |

'Qlc‘ere'—\Vhethcr a son, if adopted by the deceased in his Vlifetiz'ne,f
‘would be entitled to damages under, that'Act? o
1\16'151116 of damages in actions brought under Act XIII. of 1855. .

‘THE facts of this case appear from the judgment of the
court.’

The sult was tmed in a Division Court by Wesrrorr, J.

, The Honorable 4. R. Scoble (Acting Advocate. General)
-and McC’uZloch for the plaintiff. ‘

Marr iott and PM’(]HSOM for the defendantq

Cuiire adv vult,

29th Aucvust 1870. VVBSTROPP (/ J. ——Raghunéth Na.

léyan, chief Dlvnn or rinister of His Highness the R4j4 of
Dhér, was travellin g in a.second-class carmage, part of a
~train, upon the defendants’ railway, early on the morning of
the 26th of June 1867,  The train then met with an accident
at that part of the lino where there is a bridge over the Suki
ralld, between Bhosdwal and Nimbora.  The Divén was, by
that accident, so much injured, that he-died upon the 28th of
the same month. The evidence contained i in the reports of
the accident,. made by the defendants own officers, was so
vstrong, that the learned counsel for the defendants, at an
early stage of the trial, admitted that they counld not deny
negligence on the part of their clients.  They also admitted
vir.—~lboc
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__1870.  that the Divin was a passenger in'the train, and that his -
VINSAYAK '

R\Gmmm death was occas1oned by the accident. These admisgions

G. 1P R Co confined the case to the fourth and. fifth issues. The fourth
issue is whether the plaintiff isentitled to recover any
damages for his own benefit in respect of the grievances
alleged in the plaint, and, if so, how much. The fifth issue
is whether the plaintiff is entitled to recover any damages on’
behalf of the widow and daughter of Raghunfth Néréyan in
respect of the grievances in the plaint mentioned, and, if so,
how much? :

The deceased Dlvan, Raghun%th Néréyan, had a son Who
predeceased him by only eight days. The deceased. left
surviving him a widow, named J4nkibéi, aged about thirty-
six years at the time of her husband’s death, and four
daughters, three of whom were married before his death ;.

" the fourth, named Mathrd or Mathurd, is about five or Six
years of age, and still unmarried. Jénkib4i has, since her.
husband’s death, adopted the plaintiff as son of the deceased.

~ There is not any evidence of express authorlty having been
given to her’ by her husband to adopt a som, but, on the '
other hand, there is not any evidence of his having . refused’
to adopt, or. of his having enjoined her not to adopt; and,
accgrdingly, under the Hindd law prevailing in the Dalkhan,
to which he belonged, his sanction of the adoption will be,
ﬁmphed Rakhmabhaiv. Radhabhéi (a). The adoption being
valid, and no probate, or letters of administration, or certi-
ficate of heirship having been granted in respect of the estate
of the deceased, the phmh ff, as his adopted son, is his'legal

~ representative, and as- such is, under Sec. 1 of Ach XIII of -
1855, entitled to maintain this action on behalf of the parties
upon whom that Act confers the right to damages from the

' defendants, as having, by their neglect and default, in not
having properly constructed their bridge, caused the death
of the Divén. His widow and unmarried daughter are clearly
within the Act as persons entitled to damages proportloned
to the loss resulting from his death to them respectively.

It is unnecessary.for me to decide, and I, therefore, Wholly

abstain from giving any opinion, whether a son, adopted in
z . (&) 5 Bom. H.C. Rep, A. C. J. 181
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the Lifetime of the deceased person in respect of whose death -
_ the action is brought under the Act, would be entitled to
 damages ;' but I think that the word “ child”’ (which under
the glossarial clause [Sec. 4], is defined as including the
“gon ;andr daughter, and grandson and granddaughter, and
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stepson and stepdaughter,” of the deceased) must be limited

to mean one who is the child of the deceased at the time
of his death; and herein might perhapa be included a child

of hich the widow was then engeinte, but not a son da-

- opted, after the ‘death of the deceased, by her. The word

- “child” is, in the English Stat. 9 & 10 Vict.,.c. 93, defined -

in the same way as in Act XTIL. of 1855, and has been held

to mean a legitimate child: Accordingly, where the mother

of & woman who was killed brought, as administratrix,

- an action on behalf of herself and her deceased daughter’s

illegitimate child, damages were given to the plaintiff on
“her own account only, and none for the'illegitimabe child :
Dickinson v. The North-Bastern Railway Company (b).
As the plaintiff in this suit has been lawfully adopted'by
’ the widow, and, therefore, cannot be regarded by Hindd

law as. illegitimate, that case applies to the present one

no - further than -as showing' that the Court of Exchequer,
_in construing the word ¢ child,” was not disposed to give
any further exténsion to the legal meaning of that word than
the statute itself, in its glossarial clause, had already given
to it beyond its ordinary signification in Jaw.. The- action
had no existence at Common Law—it:is the creature of legis-
lation, and the Act ought not to-be interprgted so as to
impose upon parties who may be sued under it any wider

“or greater Lability than is distinctly within the particular

reason for which' it was passed. Act XIIL of 1855 is in-
tituled “an Act to provide compensation to families for loss

occasioned by the death of a person caused by actionable

wrong.” Before the passing of the Act, ¢“actionable wrong”
meant any such wrongful act, neglect, or default, as would,
if death had not ensued, have en‘mtled the party injured to

maintain an action and recover damages in respect thereof.

(5) 33 1. J. Ex. 1.
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Actio jm sonalis méritm cum personés was then the rule. Bub
this Act continued the right of action to bis *“ executor, admi-
nistrator, or representative, for the benefit of the wife, kushand,
parent; and child, if any, of the person whose death shall have
been so caused,” and fhe damages to be given shall be such as
the court “ may think-proportioned to.the loss 1c<u1tmg from

such death to the parties respectively for whom and for whose

benefits such action shall be brought.” The plaintiff was
the Divén’s first cousin once removed, and lived, it has been
said, in hishouse at Dbér, but at the-time of the occurrence
of the accident or df the Divz’u}’é death had not been adopted,
and could not then, either by the law of nature, or the Hindd
law, be considered to have beén his child. Furthermore, the
plaint ff was then seventeen _years of age, i.e., one year more
than the Hindd law deems full age. Even assuming thatthe
adoption relates back tothe death of the deceased, the 1DJ11TY

. q‘1]913()“(%1 to bave been suffered by him, in virtue of the retro-
, spective operation of the adoption, was one to ‘which he was

voluntarily subjected by himself and his parents by giving hlm(

_in adoption. They then knew of the death of the Divén, and,

nevertheless, assented to the adoptlon by the WldOW, which
“was to make the plaintiff the son of ome whose death bad 7
‘been caused by the negligence of the defendants. In that -

~ view the case would seem to be one for the apphcatlon of -

‘the maxim volenti non fit mpnw So far, however, from any

“loss resulting to the plaintiff by the death of the Divén, the

plaintiff has been considerably benefited by it, inasmuch as

" that event was the reason for the plaintiff’s adoptﬂon, by

- to have sons.born to him.

~which he has"acquired a right to succeed to the property of

the deceased, who it has been deposed, had an ndm village
in the Dhér territory, and other property. It is vehemently
‘probable that the plaintiff would never have been adopted if

“the deceased had lived, as he was only forty years of age

when he met with the 'xccident, and may fairly have expected

Under such-circumstances, were
any damages recoverable by the plaintiff, they could only be

nominal damages.. But I see no reason for supposing that

the Tndian Legislature intended to confer upon the widow of
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a deceased Hmdu the power of i imposing upon-persons sued__l?ﬁ-,;~~
“under the Act . greater liability than existed at the desth RY\E:ALT\T,H
of her husband. That Legislature has not shown itself un-
Imndful of the nece=s1ty of making in the Act a provision
' especlally suitable to India, not to be found in the English
- Stat. 9. & 10 Vict., c. 93, by mtroducmg the word- “repre-

B sentatlve’f after the words “executor and administrator.”’

G. 1 P. R. Co.

~So many cases might - oceur. in India in"which thers would be
“neither executors nor administrators as to render- such an
addition -indispensable. A later English statute (28 & 29
Vict., c.'95) has made a somewhat imilar provision for -
:England The Indian- Legls]atule being thus alive to the
- special circumstances of Indian society, and lhiaving carefully ,
-enumerated, in'the glossary to the Act, persons as coming
within the scope of the word “child,” as used in tlie Act,
~who cannot be regarded as within the ordinary legal meaning:
of that word, T should have 'éxpected' to find the case of a
~posthumously adopted son specially mentioned in the Act, if
1t were intended that he should be included. . The fourth -
issue must, for these reasons, be found in the negative, and
in favour of the defendants.- - ' ' )

The next questlon is as fo the amount of damages Wluch
should be-awarded to the plaintiff, not on his own behalf,
but on that of the widow and daughter of the Dlvan. ‘The
Divén’s father, Néro Jagganath'Gﬂn‘e, ‘stated that the i)ivan
was thirty-eight years of age at the time of his death ; but
this old man was nob a very accurate witness, and it is
‘safer to assume that the Divdn wag of the age of forty years,
which is that named in the plaint. He had formeérly been in
the British service as a Kérkidn at Ratngirf, in the Collector’s
department, at Rs. 75 to Re, 100 per mensem, and had been

“educated at the High School of Pund. Three or four years
ago, having left the British' service, he became Divén to
H. H. the'R4j4 of Dhér, at Rs. 250 per mensem as salary, with
a further allowance of Rs. 6 per month; as a Brahman writer,
Vishvan4th Nérdyan, a person attached to his suite, deposed.
"The Divén’s father spoke also of Rs. 131 per month being
allowed to the deceased as wages for twenty-six attendants.:
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These were not mentioned by the Brihman, and I under-
stand them to have been persons allotted to him as assistants
in ‘his office of Diviy, and not as personal attendants. I,
therefore, do not reckon their wages as forming any personal
allowance to the decgased, or ds increasing his dignity.
Rs. 256 per mensem equal Rs. 3,072 per annum. Mzr. Slater,
an insurance company’s agent, has been examined to prove
that the price of an ar;nuity of Rs. 3,100 on the life of a Hindd
aged 38 would be Rs. 40, 239 11-10, <.e., allowing him about
twenty-two years to live. But that evidencs iy inapplicable

to such a case as the present. Thg}, deceased was liable at

any moment to dismissal from his office of Divén, which he
held neither for life, nor quamdiu se bene gesserit, but quam-

‘diu principi bene -placeat. 1t is, therefore, impossible to

“regard his annual income of Rs. 8,072 as Divén in the light

‘of an annuity for life, or for any given number of years.
‘However, looking at his education ; his appointment at the

time of his death ; the probability, if he had lived and lost:
that appointment; of his getting another; the position in-
society enjoyed by his widow and daughter while he held
his office of Divdp; and lost to them by his deatl; and
looking also at his age, which T take to have been forty, and

‘the ages of his wife and unmarried daughter, which were then

thirty-six and six years respectively: I think that Rs. 10,000
will be a fair sum ab which to assess the damages payable to
them —vhercof Rs. 7,000 must be allotted to the widow,
and Rs. 3,000 to the daughter.

* It having appeared, in the course of the above case, that

" the plaintiff (who was a boy of seventeen ycars of »ag:e)

had executed a' mulhtidrndmé in favour of one Krishnaji
Shideshwar, and that the latter had appointed one Nirdyan
Balkrishna to bring the suit (who for so doing was to receive
one-half of whatever-should be received, subject to a private
understanding that he was in reality to retain one-third

. only, and to band over the difference between one-third and

one-half to Krishn4ji Shideshwar), and that such mukhtidr-
ndind had not been signed by the widow or tho daughter
(who was a miuor), the court held that, though-the plgintiﬁ'
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had aright to sue, and to appoint an agent for that purpose, __1670.
he had no right to make such a bargain as the above on RZé;:}fﬁH
behalf of those interested. The court, therefore; directed
the. SOhClbOl‘S for-the defendants, in conjunction “with the
“solicitors for the plaintiff, to transmit her share of the damages
to Jankibdi, the widow. of the dﬂcpased at Dhér; and the
court further divected that the Rs. 3 3,000 allotted to Mathura,
“the mfanb daughter of the deccased, shmould be paid over to
the Official Trustee, to be invested in Government paper and
held in trust for her: the annual income and dividends to be
paid to Jdnkibii for the maintenance, education, and clothmgi‘
of the infant; and Rs. 1,000, part of the principal, to be -
paid to Jinkib4i on the marriage of the infant, for her

GIPRCO

marriage expenses, and the balance, Rs. 2,000, to be paid to
the infant Mathurd on her attaining her full age according
to law. Costs of this suit to be paid to the pxamtlﬁ' by the
l defendants as between solicitor and client.

Decree accordingly.
Attorneys for the plaintiffs: Dallas & Lynch.
Attorneys for the defendants : Hearn, Olew?ancl; & Peile.

No'l g.~—Two other cases bz outrht aoamst the same defendants under
.similar circumstances were decxded by the Clnef Justxce the day before
)udﬂ*ment wag given in the above suit. -

-In the first, Somb;z Ratanji v. The G. 1. P. Raihoay Comp(my, the

- damages were laid at Rs. 14,400,

The suit was brought by the plaintiff as admmxstlator of his deceased
father, on behalf of himself and Ratanbal, the mfe, and Chandabaz, the
_ mother, of the deceased. '

) Ratanji Néndbhai, the deceased;was about snty or sixty-two years of

_ age at the time of his death He was a carpenter, in good health, and an

excellent workman. He earned about Rs. 80 per mensem, including dasturi

- allowed him by his employer. The plaintiff was in delicate health, unnble‘
to earn his livelihood,

Westrore, C.J., in gwmg Judgment, said :—Looking at the pro-

" bable age of the deceased, his state of health, the pwbable length of
time during which he wonld have sufficient strength to exercise his calling,
and the state of dependence of his family upon him, and without pretend-
ing to make, or.to be able to make, any minute arithmetical caleulation of
these élements, T think that the sum of Rs. 8,500 will be fair damages ;
and of this sum I direct' that Rs. 4,000 shall be allotted to the plaintiff,
Rs. 3,000 to Ratanbii, the widow of the deceased, and Rs. 1,500 to
Chindab4ai, his mother. The defendants must pay-the costs of the suit
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as between solicitor and client. [Ilis Lordship added that he made such i
order as to costs, that the plaintiff and the other psrsons interested might
have the amount allotted to them without deduction, and not as any special
mark of disepprobation of the con du(n of the defendants. ]

In the second mee, Ratenbii v. T}.»,e G. I. P. Railway C’o the nam'\gee '

were laid at Rs v 7,500,

The suit was brought bv the plamtxﬁ (a woman of forty-nine or fifty
years of age), as widow and administratrix of Palanji Jivanji, on behalf of -
herself, three sons of the deceased—namely, Dorabji, said to be aged seven-
teen.or eighteen, but who was married and had a son, and was learningthe ’
trade of a earpenter; Bezanji, said to be aged sixteen years, but who had
been living with his wife for two years, and was learning the trade of a
misiri ; and Ratanji, said to be aged twelve years—and also.on behalf of

" Kharsetji, an infant grahdson, aged about three years, a son of a deceased
. son, Hormasji, of the deceased. °*That grandson,” his Lordshxp said,

“ comes within the meaning given to the word ¢ child * in the glossary to
the Act (XI1I. of 1855); but the widow of Hormasji, in whose behalf also

the plaintiff sues, does not come within® the range of the Act, and is not
entitled to any share in the damages.”

Pélanji leanjl, the deceased, was aged fifty-three years at the time of

. his death (26th January 1869). -IIe was a contractor for-building houses

and making repairs to ships in the harbonr. - ¢ had become insolvent;
and filed his schedule on the 12th.of March 1968. According to the
schedule (as finally amended), the total earnings of the deceased for:the
seven.years preceding his ipsolvency amounted to Its, 19,000, or Rs. 2,714
per annum == Rs, 226 per mensem, and his losses in contracts during the’
same period were stated to aggrogate Rs. 19,446-14-0. His expenses far
exceeded his means, and at the time of ﬁhno- his schedule he was over=
whelmed in debts, his debts amounting to Rs. 1 1£2,359-11-0. He appeated
t0 havg lived verv extrav agantly. After stating the above facts his Lordship -
said ; What I have’ already said shows that the amcunt of damages
claimed is quite preposterous, \I} difficulty is, satisfactorily to myself, to
fix any amount. In the case of suck o -person. as the deceased, who, as
the evidence shows, even in the last year he was in trade suffered serious -
luss, and who was ha abitually a reckless borrower of money, and eertain
thus to incur aheavy outlay for premium and interest, it is extremely diffi-

*cult to say what portion of his gross carnings would in his future. career

‘have been properly available for his own use and that of his family. His
prudence in making, and skill in executing, contracts as a ship and house
-carpentet, judging from his losses heretofore, would seem to have been
-but small.  Assuming, however, as 1 think a jury might do, that his past -
e(peri'énce and passage through the Insolvent Court would not have heen
wholly lost upon him, but still not losing sight of his prevmus career

. end character,.and of the-probability. that, if “he had lived, his subsequent

career would have borne, if net a complete, at least & strong, .resemblance

“.to it, it is perhaps not unreasonable to suppose that out of his gross

earnings, token at Rs. 226 per mensem, which wounld appear to have Leen )
the average during the last seven years, he might legitimately espend on
himself and family Rs. 50 per mensem, i.e., Rs. 600 or £60 per annum,
or Rs, 60 per mensem, 2. e.,, Rs. 720 or £72 per anaum, That is; I be=
lieve, allowi ving & far more liberal monthly sum t‘rm during the seven yvesdra
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previous to his insolveney he could, having regard to his losses and general
position, have legitimately exptaded. He did, in fact, expend a great deal
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maore, but not legitimately, when his circumstances as respects losses and a1 P R Co.

debts are taken into account,

N

I am, in such a case as this, necassamly compelled to resort to conjecture,
and have to come to the best conclusion that, ag jury, I may :—1I should

_have been very glad indeed to have the power of calhng inthe ald of twelve

jurors'in such a case.

Mr. Slater has deposed that an 'mnulty of £60 on the life of a Parsi

aged fifty-three should be valued at about Rs. 6,185. -

Allowing for what the deceased would have expended on himself alone,
and for the probability of his power to work or carry on business diminish-
ing as he advanced in age, I think that Rs. 6,500 will be fair damages.

~Of that sum Rs. 2,500 should be allotted to the plamtlﬂ' (the widow of ~

the deceased) ; Rs. 700 each to his sons Dorébji and Bezanji, who are, I
think, old enough to earn a livelihood for themselves; Rs. 1,100 -for

- Rustamji, the youngest son of the deceased, who is still only a schoel-boy ;

and Rs, 1,500 to his grandson, Kharsetji, who, being only three- or four

years of age, will not for a long time to come be aole to gain a hwng
The shares of Dorébji, Bezanji, Rustam_}l, and Kharset)i, who are ‘minors,

~are to be paid to, and invested in Government papers by, the Official

Trustee, Mr. Loudon, in trust for them, and to be paid over to them re-
spectively on their attaining their full age of eighteen years. The interest

~and dividends on their said respective shares are to be paid, duringtheir

respective minorities, to the plaintiff for their support and maintenance.
The defendants must pay the plaintiff her costs as between solicitor and

~client; and simple interest at six per cent. per annum on the amount of

this judgment from this 27th day of August until payment, such interest
to be divided amongst the plaintiff and her said three sons and grandson
in ‘the proportions in which the damagés have been  allotted to them.
Should it be made to appear to the Official Trustee that it is for the bénefit
of any one or more of the said minors that his said share, or their said
shares, respectively, or any part thereof, should be applied in the‘ad-
vancement, or for the benefit, of such minor or minors during his or their

" minority, the Official Trustee is to be at liberty, personally or by counsel

or attorney, to apply to a Judge in chambers for an order or orders to
that effect

vin—lg o ¢
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