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Original Suit No.443 of 1870 1876,

July 19.

Ra1a’ra’ GOVINDM u and Na'manpa’s
MULOHAND 11ivireee e encnnennganens Z’lamibﬁs

‘M B BROWN M DONALD andw K ARSAN-
DAS Ma’pHAVDA'S ..., ......s....»........Defemlants.,

Bills of Ladmr/ fldhdﬂlﬁ"l*ly signed—Indorsdes of Bills of Ladzwg fm' '
~Value—Mate’s Receipts held by unpaid Venders of Goods shlpped——
Injunction—Title—Sumimons— Service—Civ. Proc. Code, See. 17.

- The plaintiffs agreed ‘with the defendent K. M. to purchase and ship
" eotton on account of K. M., and to retain the® mate’s receipts for the’
cotton so shipped until the purchase- money should be paid by K.M.»

Under this agreement the plamtxﬁ"s shipped 609 bales on beard the,
“*“Teresa.” Before the greater part of the 609 bales” had been:shipped,
- and before paying for the same, K. M., without . production of the mate’s

receipts, induced the mastér of the ship to sign bills of lading for the said
609 bales, and indorsed over the bills of lading for 310 of such bales.
~to J. C. and Co., bond fide indorsees for valué, without notice. ' .

_In a contest between the plaintiffs, holders of the mate’s receipts, and
J.C. & Co,, indorsees for value of the bills of lading of the said 310 bales,
it was held that the plaintiffs were entitled to the possession of the 310

“bales, to the exclusion of J. C. & Co. -

. Service' of & summons on an agent to whom a ship is consxgned 18 oood

_service on the owner m/respect of matters connected with such ship.

THE plaint in this case stated that the plaintiffs, on or
: about the 9th of May 1870, agreed with the deféndant
“Karsandds Médhavdds to buy f01 him, in the name of the
_ plaintiffs, 3, 000 bales of cotton, fmd to press and ship the
" same on board such ship.or ships as Karsandds Mddhavdds
- should direct, upon condition, ambhgst other thing‘s,. that the
plaintiffs should take the mate’s receipté for the bales, and
-keep the 1ecelpts until Karsandds Mddhavdds should pay the
plaintiffs for the 3,000 bales, with commission (2 per cent:)
~and Rs. 8-12-0 per bale for pressing and smukadam charges ;
_ that tho plaintiffs bought. 609 bales in accordance with the
“agreement, and caused them to be pxesqed and shlpped on
board the “Teresa,” of which the defendant Brown was
“master, and the defendant Donald was owner, and took the
mate’s receipts for the 609 bales; that there was due to the
‘ plaintiffs, for pm'chdse-mo‘ney, commission, &c., Rs. 94,354,
and that the plaintiffs had tendered the mate’s rveceipts to
viz—l13 o ¢



98

1870.

RA'TARA'M

GOVINDRA'M
et ol
s
M. B. Browxy
et af.

M
_marke,d / \ and for 19 bales malked / \

BOMBAY HIGH COURT REPORTS.

Karsandds Médhavdds, and requested him to pay the said
sum, but that Karsandds Madhavd4s had not pwid the same,
and was in insolvent circumstances ; that, accmdlng to the
custom of the port of Bombay, the master of the ship was
bound to deliver bills of lading for the said 609 bales to the
holder of the mate’s receipts, and to no other person, yet -
that he, on the 4th of June 1870; beforo any of the bales had
been put on board, ‘i.“raudule'ntly signed bills of lading pur-
porting to be in-respect of the said 609 bales, and delivered
the bills of lading to Karsandés Madhavd4s, and refused to

give tho bills of lading to the plainfiffs as holders of the
mate’s receipts.

The mate’s receipts held by the plamtlﬁ's were seven in
numbel, in the usual form :— Received on board the s}np
¢ Teresa,’ bound for Liverpool from Bombay, the following
packages, in good ordel and condlhon —(Here follows de-
seription.) 7 o

(Signed) “C. P, Cvomman'ding Officer.”,

The firsh (dated June Gth 1870) was for 90 - bales '

mwarked /\\

The, second (datec'l June 7th) was for 56 -bale;s'

The third (dated June ch) was for 91 bales

. - K/\NM 0 "K\M
marked / M\ - and for 60 bales marked WN
N B\ N o N B

The fourth - (dated June 13th) was for 41 bales

KM KAM
mm‘ked : / and for 60 bales marked \
: k\, N D ; N B

he fifth (dated June 1613}1) was- for 49 bales

2 marked / \ and for 3 bal% marked / v
ND

he s1xth (dated June 14th) - was for 100 bales

) M
marked M
‘ ;NJL
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seventh (dated June 14th) was for' 100 bales

M
marked / \

The first three receipts did not mention the name of aay
shipper. In the fourth the bales purported to be shipped
by Karsandds M4dhavd4s, in the fiftk by Mulchand (one of the
Jblaintiffs), in the sixth and seventh by Hirjibh4i Sorabji.

The boat-notes, which did not materially differ from the
mate’s recelpts, were produced at the hea,rmg ~Their con-
tents are set out in the judgment,

The plaintiffs sought' to recover possession’ of  the 609
‘bales, and damages, Rs. 6,000, for their detention:

09
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Upon affidavit a,fﬁr'mlng' the truth of the -matters stated

in the plaint, and averring that bills of lading in respect of

the 609 bales had been presented to the master, which he had -

-refused to sign, and that the “Teresa” was nearly ready
to sail, and that it was apprehended that if the ¢ Teresa”
left the harbour of Bombay the defendant Brown would
remove from the jurisdiction of the court the goods sought
“to be recovered in the suit, and. would thereby defeat the
execution of any decree that might be passed against him,
MeCulloch, on the 4th of July 1870, obtained a rule calling
upon the defendants to show cause why an injunction should
not issue restraining them and each of them, their servants,
&c., - from wasting, damagmg, or removing oub of the
Jurisdiction of the coulb the abovementioned 609 ‘bales

of cotton, and why a manager should not ‘be appointed

to take possession and have custody ‘of the said bales.
An injuriction was also granted ad nlerim, Nome of the
original defendants showed ‘cause -against the rale, but

when, on the 14th of July 1870, on behalf of the plalntlﬁ'\, -

MeCullock moved to make the Tule absolute, Anstey, on
behalf of Jefferson, Campbell & Co.; applied to be allowed
to intervene, upon the grounds stated in an affidavit of
Joseph Jefferson, one of the partners in that firm. TFrom
that affidavit it appeared that' Karsandds Mddhavdds, on
the 7th of June 1870, had consigned 500 bales of cotton



7100

1870.
“RaARAM
GovINDRA'M
et al. -
.
’\1 B. Browx
et al.

"BOMBAY HIGH COURT REPORTS.

K/\M e
marked /N\ b) the “eresa’ to- Jcﬁclsons firm -in

London for sale in England, and had drawn a bﬂl of éxc}‘la.ngé‘.
for £6,000 against the shipment on that firm, and had in-
dorsed to Jefferson’s Bombay firm bills of lading signed by the
defendant Brown, some bearing the above mark, and all dated .
the 7th of June, and had handed to Jefferson policies of insur-
ance and a letter of hypothecation in respect of the said-
500 bales. On these documents Jefferson, Campbell, & Co.
had advanced to Karsandés Mddhavdds Rs. 60,000, in good
faith, in the: or&iﬁaizy course of busitess, and without any
notice of any claim upon the bales of any person other than

Karsandds Mddhavdds. Jefferson, Campbell, & Co. indorsed -

_the documents to the Chartered Bank of India, Australia, and

China, for value. - Mr. Jefferson stated i;hat his English firm -

/ would accept and pay the bills drawn upon them, and would

then receive-the shipping documents, and that he believed -
that the 500 bales for which the documents had: been given

-to him were part of the 609 bales mentloned in the plamt.-

Mr, J eﬁ'erson s afidavit then stated that the price of the
609 bales: Would be about Rs. 80,000, and that, from inform- -

 ation received, he believed that the plaintiffs had received -

from Karsandés Madhavdaﬂ Rs. 1,50,000 between the: 19th: '

: of May andfthe 14th of June 1879, which would be about -

the price of 1,100 hales, and that from the time the shipment
of the said cotton commenced in the “Teresa”™ Karsandés ~

. Madhavd4s paid to thé plaintiffs Rs. 82,000, and that Re.”
730,000 paid by Jefferson, Campbell, & Co. to Karsandds.
.. MAdhavdés were on the same day paid by him to the plam-
© tiffs, and that the plaintiffs were aware that Karsandds'

‘Médhavdés obtained advances on the cotton, and that they.

 were bemg‘ paid out. of such advances. The aﬂidavﬁ: forther

denied the custom set up in the plaint, and (from information)

- that the bills of lading wero swned before the goods had

been’ put on board

. Nérandfs Mulchsnd made an aﬁidawt in reply explammg’
‘the manner in which Karsand4s Madhavda.s was indebted to
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‘the plaintiffs, on account of the cotton purcﬁased by them

‘under the agreement mentioned in the plaint, and showing
‘that the 609 bales on board the “Toresa” had not been paid
~for & ‘and denying that the plalntlﬂ's were aware of the M
$ource from which the moneys paid to them from time to time

by Karsandés Médhavdés were derwed "He farther stated
‘that the bill of lading held by J eﬁ’elson Campbell, and Co. ‘

was da,ted the 4th, and not the 7th, .of J une, and showed that
" it ‘must . have been signed before the goods to whmh it pur-
: pmted to refer<were put on board.

- In addition to the 609 bales in respect of which the suit

-was brought, 600 other bales had been shipped by the plain-

“tiffs on the ‘“Teresa,” under the agreement. referred to in

the plaint, but for tliem the plaintiffs had been paid, and the
fmate’s receipts handed to-Karsandds Madhavdds. Of these

; KA\ M
: 600 bales, 190 were marked - / \\
NB\~

- Anstey and Lathdm then, on behalf of Jefferson, Cafmpbeﬂ,
- and Co., showed cause against the rule obtained .on the 4th

~of ‘July, and contended that, under the circumstances, the

bond fide indorsees of the bills of lading were entitled to the
. bales comprised in them as against the holders of the mate’s
receipts, and cited Abbott on Shipping, p. 387, 11th ed.;
Schuster v. McKellar (a) ; Coventry.v. Gladstone (b) ; Oowas]ee
v. Thompson (¢) ; The Marie Joseph (d); Bristow v. White-

‘more (e) ; that, as there was no prayer for an injunction in the’

plaint, none could be granted: Savory v. Dyer- (f); Wright
v. Atkyns (g); that the property in the goods had passed
from the pléintiﬁ’s “ The Argentina” (h) ; Cuming v. Brown
(4) 5 Gurney v. Belrend (j); that the demand for the goods
-was not made in proper time : Tinddall v. Taylor (L), that
the fraud practised by Karsandéds Médhavdds did not affect
chferson, Campbell, and Co.’s title to_ the goods White v.
(¢) 7 El. & B. 704. (8) Law Rep. 6 Eq Ca. 44.
(c) 5 Moo. P. C. C. 165—177.  (d) Law Rep. I. P. C. App. 219.
(6) 28 L.J. Ch. 801, (f) Ambler. .

. (g) L Ves. & B. 313. (k) Law Rep. I Adm. 370.
(i) 9 Bast. 506..  (j) 3 EL & B.622. (k) 4EL & B.210.
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1870. _ Glarden (1), followed in Kingsford v. Merry (im); and that,
éiﬁill);:[“ considering the inconvenience that would be caused to third
et “l parties, the court should not grant the injunction : Clild v.

AL B. tB;m“N Douglas (n) ; Goodhart v. Lowe (o).
€

McCulloch, in reply, c;ted Grant v. Norway (p); Craven v.
Ryder (q); Thompson v.. Trail (v); Abbott on Shlpplng,
p. 402 (11th edn.). '

-Om". adv. pult. o

19th July 1870. Greey, J. :—This suit is instituted by

“ Réjérém Govindrém and another against M.'B. Brown, the
master, and one M. Donald, the owner, of the ship ““ Teresa,” .
alleged to he residing in England and carrying on business
by means of the firm of Messrs. Rennie, Scovell, & Co., of
Bowmbay, and against one Karsandis M4dhavdss, and seeks’
to recover from the defendants possession of 609 bales of -
cotton which have been shipped on board the said vessel, or

their value, and the sum of Rs. 6,000 as damaO“es for then
detentlon ‘

On the 4th instant an or der was moved for by the plam-» '
 tiffs, and granted, calling upon the then defendants to show-
cause why an injunction should not issue restraining them,
their servants and agents, from wasting, damaging, alienating,
_or removing out of the jurisdiction of the court, the said
- 609 bales of cotton until the further order of the court, and: -
also Why,a, fit-and proper person should not be appointed to:

take possession and have custody of the said bales of cotton
until farther order of the court; and it was ordered that in-
_the meantime, or until the further order of the courtr;r the’
~ defendants, their servants and agents, should be restrained
from wasting, damaging, alienating, or removing out of the
Jumsmemon of the cou1t the said bales of cotton, or any part
- thereof. - '

On the 9th instant Mr. Scoble, Advocwte Genelal (Wibh
whom was Mr. Starling), appeared on behalf of Messrs.”
Renme, Scovell, & Co., to protest against the service of the: »

(h1c. B. 919. ° .(m) 11 Exch. 577. (n) 5DeG. M. & G. 739.

T (o) 2 Jac, & W. 340, v , -
(p) 10C.B.665. "~ (g) 6Tawnt.433. . (r) 6B. & C..36.
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_summons and order toshow cause on them, being held to be _- 1870.

: ERT . . Ra'sa'ma’'™
good service on the -owner; but after argument I held that - Ggyimpesa

in ﬂle ‘circumstances of the case, and on the facts disclosed +; o ok
in the'affidavit of Mr. Thomas Wilson (the Bombay manager M. B. Brows
of the business of the firm of Renme, Scovell, & Co.), the ok
‘lastnamed firm did carry on business*for and in the name of
the owner, within the meaning of Sec. XVIL, cl, 2, of the Civil
Procedure Code, and that service on that firm of any sim-
mons or order in a matter connected with the business so
carried on by them was a good service on the owner. ~ The
Advocate General was not instructed to*accept the offer of
‘the- court to allow his clients time to communicate with the
aneré, and the casc has proceeded without any appearance:
on the part of the master or owier, or of Messrs. Rennie,
‘Scovell, & Co., except as watching the ease.
‘On the 14th instant Mr. MecCulloch (with whom was Mr.
Ferguson) moved to make absolute the order of the 4th in-
stant ; -and Mr. Anstey and Mr. Latham, on behalf of the firm
of Messrs. Jefferson, Oampbéll, & Co., of Bombay, applied to
intervene and be allowed to show cause against the order
being made absolute, as having,~or claiming to have, an
interest inthe bales of cotton in question in the suit, under
bills of - lading signed by the master, and indorsed to them
for value by the defendant Karsandds Médhavdés. T consi-
dered that they ought to be allowed to show cause, and that
the proper mode of proceeding was to order that the firm of
Messrs. Jefferson, Campbell, & Co. should be made parfiés
(defehdaﬁts) to the suit, under Sec. 78 of the Civil Procedure -
Code, and- that the plaint should be amended accordingly,
without . prejudice to the ¢nferim - injunction, This having
- been done, and a warrant to defend having been filed on the
* part of Messrs. Jefferson, Campbell, & Co., Mr. Anstey and
Mr. Latham proceeded to show cause on their behalf, tho
‘other defendants, namely, the mdster, the owner, and Kar-
sandés Madhavdds, not appearing in person or by counsel.
~ Before considering the application to the present case of
any of the various authorities which have been cited by
_counsel, it may be desirable to state the material facts which
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in my opinion, are to be deemed to be established ab the-
present stage of the. proceedings. The p]am’mﬁ“s, in the :
month of May last, agreéd with the defendant Karsandis -
Médhavdds to buy for him, but in the plaintiffs’ name, 3,000
bqles of cotton, and to press and sl_lp the same on board
such ship or ships as Karsandas should direct, on the con-
dition, amongst others, that the plaintiffs should take the |
mate’s receipts, to be given on delivery on board of the
cotton, and retain the same until Karsandds should pay for:

~the cotton, with 2 per cent. commission, and Rs. 8. per

bale for pressing atid mukédam charges. Sgbsequently to-
this agreement, the plaintiffs purchased up-country, atva-
rious places, 8,000 bales of cotton, and the same were sent

‘down, to them in Bombay. Of the cotton so purchased by -

the plaintiffs, 1,209 bales in all were shipped on board the -

-~ “Teresa,” and mate’s receipts for the same dolivered to the.
- plaintiffs. For 600 of the 1 ,209 so shipped the ‘plaintiffs

have been paid by Karsand4s, and have delivered-to him the
mate’s recéipts in-vespect of them, but in respect of the. re-,"
sidue, namely, 609 bales; the plaintiffs have not been paid,
and still hold the mate’s receipts ; and in 1espect of “these
bales the. suit is brought. The 609 bales were received on
board the “Teresa” under seven boat-notes (Whmh “have

: been produced on the palt of Messrs. Jefferson, Campbell,

and Co., and admitted By the plaintiffs), and which substan-
tmlly agree with the mate’s receipts produced by the plam- :
tlﬁ"s, except that according to the boat-notes 613 bales”
appear to have been sent, according” to the mate’s recelptS,
609 only appear to have been received. It may be, the

dﬁ'erence is to be accounted for by the fact that the condi-
tion of 4 oales was such that they were not received on

board but th1s ds ot very. " material.. The boat-niotes

~ bear various dates, from the 4th to the 14th of Jure, .

and compuse, as I ‘Thave saud 613 bales.. Of these, 381
bearmg( the mark /M ~are mentioned ‘as being ““from.
o /NB L R

M ,7,

Hirjibhdi Sordbji ;” 100 bearing the mark / N and 79

/xD\
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1870,

bearing the mark” /M\ as “fiom Karsandis M4dhay- Besarax
- ‘ x B\ . GOVItNDZRAM
——— € al,

N et al,

’ Wi o v, _
dés;” and 50 bearing the mark 7\ and 3 bearing the-M- B. Browx
ma D , :

KA\ M : : :
. mark - /I\N as “from Narandds Mulckand” (the name of
- NB . S

- one of the plaintliﬁ's); ‘By the mate’s receipts, also seven
in number, and dated from 6th'June to the 16th of June,
609 bales are acknowledged to have been received on

v : KEAM
board. As to 200 bales bearing the mark / 1\ and " 56
- NB

. R AM ,
bearing the mark / \ no name is mentioned in the receipts.
ND ; :
R KA\ M
As to 41 bales bearing the mark / \ and 60 hales
. . . ND

N K/\M .
bearing the mark /\N the name Karsandas Madhavdas
L NB

is mentioned in the receipt. As to 200 bearing the

mark / M\ the name of Hirjibh4i Sordbjiis mentioned ; snd
~/ N B\ -

n \ : ‘ K/\M
-as to the residue of 52 bales (49 bearing the mark / M\
: ‘ NB

. , AN ;
and 3 bearing the mark /\I & the name Mulchand (one

of the names of one of the plaintiffs) is mentioned in the
receipts. In. respect of the price. of the 609 bales .s0
shipped, the plaintiffs claim from Karsand4s M4dhavd4s for
uhpaid purchase-money, with commission and charges,
the sum of Rs. 94,354. The plaintiffs have tendered to
the defendant Karsandds the said mate’s receipts, and
required him to pay the amount due, but he has not done
s0, and the plaintiffs allege that he is now insolvent and

unable to pay hisdebts. On or abont the 28th of June last,
vit—l4oc :
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1870.  the plaintiffs having, it appears, heard a report that the
é,ﬁ;s{: \MM master had signed bills of lading without any goods being
etv‘.ﬂ shipped, and without any production of mate’s receipts,
M. Béi EEO‘VN called upon him to sign bills of lading to them in respect of
the 609 bales, tendering the mate’s receipts, but the captain
refused to sign such bills, and after some further demand

the plaintiffs instituted this suit.

The facts set up on the part of Messrs. Jefferson, Campbell
and Co. are that on the 7th of June the defendant Karsandas
Madhavdis consioned to their London firtn through them

K M
500 bales of cotton marked /VI\ drawing against the”

consignment, and indorsing to their Bombwy firm = bill
of lading for such cotton, bearing date, to the best of depo-
nents’ belief, the 7th of June; and that, on the security of
such bill of lading and a pohcy of insurance and letter of
hypothecation; the firm of Messrs. Jefferson, Campbell and
Co. advanced on the same day to the defendant Karsandés
- M4dhavdds Rs. 60,000, and all this in good faith in the
ordinary course of business, and without any notice, direct
or indirect, expressor implied, of any claim of any person
Whgmsoever other than Karsand4s M4dhavdds to the said
500 bales of cotton. As t0.109 of the bales claimed by the
plaintiffs, the defendants Messrs. Jefferson, Campbell, and
Co. do not advance any claim ; and as 190 of the 600 bales
sh1pped by the plaintiffs, and for which the plaintiffs have been

paid by Karsandis M4dhavdas, bear the mark /Bx the

mark mentioned in the bill of lading given to Messrs.
_ Jefferson, Campbell, and. Co., it may well be that to that
extent there are now on board bales of cotton deliverable to
the holder of the bill of lading in question over and aﬂooye
-the 609 bales claimed by the plaintiffs. - Indeed, for all that
appears in evidence, it may be that, besides the 1,209
bales shipped by the plaintiffs, other bales bearing the

KN\ M * .
mark /};‘VR\ (which is said to dencte ¢ Karsandés
B\ . s
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Madhavdas, Machine-ginned New Broach”) may have been RA138A7I?A _
shipped, and out. of these, with the 190 bales bearing that  Govivora'y
~ mark which are in fact on board and to which the plaintiffs
make no claim, the holders of the bill of lading may obtain *- %t(lii"“
delivery of their full quantity of 500 bales bearing that mark.

But there is no evidence of the, existentce of such other bales,

and I must, I think, assume at_this stage of the proceedings

) : K/\M ‘
that with respect to at least 810 bales marked /I\N now on
N B
board the ship, the clz;ims of the plaintiﬁ‘siand of the holders

of the bill of lading clash, and that one party or the other

must be left to any remedy they may have against the

master, or owner, or charterer of the ship.

Having stated the facts which, in my opinion, must be
taken to be established, and are material to the present
* application, I proceed to consider some of the many cases

which have been cited by counsel. Of these, three, namely,
The Argentina, The Maris Joseph, and Cowasjee v. Thompson,
are, in my opinion, distinguishable in their circumstances
from the present, and do not bear so directly on the points -
in qﬁeétion as the three others, which I shall presently men-
tion. In The Argentina (ubi suprd), the title of the assignee
of a bill of lading to the goods represented by it is considered
to be subject to two conditions; first, that he be bond fide
assignee for value, without notice of fraud or insolvency of
the purchaser; and, second, that the bills of la.ding (which
- in that case had been indorsed in blank by the shipper, and
by him sent to an agent in England with instructions not to
part with the same without first receiving payment) mush
be transferred by one having authority to do so; and it was
held in the circumstances of the case that the agent had such
authority. In The- Marie Joseph (ubi suprd) the bills of
lading ‘had been indorsed by the shippers and consignors,
and delivered by the comsignors’ agent in England to the
purchaser on his acceptance of the bill of exchange drawn
for the price. The bill of lading was subsequently, by
arrangement, re-delivered to the consignors’ agent as a
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security for the bill} of exchange being paid, but the’ pur-
chaser afterwards again got possession of it by a misrepre-'
sentation, and indorsed it to a creditor as security for money -
due by him (the purchaser) to such creditor. In this case
it was held that, by the indorsement and original delivery of |
the bills, the purchaser had acquired complete property in
the goods, and in virtue of such property had power to sell
or pledge the goodé, and that the title of the pledgee of the
goods (i.e., the creditor) ought to prevail against the unpaid
vendor. In Cowasjee v. Thompson (ubi suprd), where the
sellers held mate’s' receipts, but the master had signed bills
of lading in the name of the purchaser, who became insolvent
during the currency of the bill of exchange they had ac-
cepted, the ground of decision was that the goods had been
completely delivered to the purchaser, and that after his
acceptance of the bill the transaction was complete, and thab

~ the retenition of the mate’s receipts by the sellers was'the

result-of a mere oversight, or a fraud, and was wrongful, and
could of itself confer no right or control over the goods.

The above three cases do not, in my opinion, govern the

present one. Tn the present case the retention of the mate’s
receipts was intentional and rightful, and was done with the

* view of retaining control of the goods till payment was made

for them ; and the vendors and original owners of the goods

were wholly strangers to the bill of lading, which was mgned
wﬁ:houb their consenb or knowledge

Among the cases cited, T consider that the three which
bear most directly on the present case are those of Craven
v. Ryder, Gurney v. Behrend, and Schuster v. McKellar. In
vaen v. Ryder the Court considered that to -an action
agamst the master of a ship for conversion of cerfain sugars
“which had been sold and shipped by the plaintiffs, they re-
taining the hghterman s recepts, it was n6 defence that the

goods had been sold by the person who had purchased from

the plaintiffs to a person who had paid the price to such pur-
chasers, and that the defendant had signed a bill of lading
in favour of 'such second vendee deliverable to his assign.
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The Chief Justice says: “The pracﬁce is that the person who __ 1870.

- Ra'za'ran’
is in possession of the lighterman’s receipt is the person . Govixora'u
entitled to the bill of lading, which ought to be given onlyto - et al.

V.

the holder of that receipt. - Consequen‘uly, the holder of that M- ]f:t fzmw“
receipt retains a control over the goods, at léast until he has
exchanged the receipt for the bill of lading.”  And, again,
“ French and Co. (the first vendees) might sell -their right
again, but the plaintiffs might refrain from delivering the
goods, unless under such circumstances as would enable them -
to recall the goods if they saw the occasion. The plaintiffs
refuse to deliver them except in exchange for this receipt.
They know a bill of ladmg will be executed before the
ship sails, and. they know that the bill of lading ought
regularly to be executed to themselves. French and Co.'séll
to Caldas (the second vendee). Caldas goes to the defendant
(the master) and obtains the bill of lading of these goods,
but the defendant signs that bill of lading to Caldas in his

" own wrong, for he ought not to have given the bill of lading
“but in exchange for the lighterman’s note.” In Gurney v.
Behrend we find in the judgment of the court, delivered by

- Lord Chief Justice Campbell, the following passage :—* The
onus lies on the plaintiffs to prove that they had become’ the
owners. For this purpose it is not enough that they had be-
come bond fide holders of theindorsed bill of Jading for valuable
consideration. A bill of lading is not, like a bill of exchange
or promissory note, a megociable instrument which passes
by mere delivery to a bond fide transferee for valuable con-
sideration, without regard to the title of the parties who
make the transfer. Although the shipper may have indorsed
in blank g bill of lading deliverable to his assigns, his right
is not affected by an appropriation of it without his anthority.
If it be stolen from him, or transferred without his authority,
a subsequent bond fide transferee for value cannot make title .
under it as against the shipper of the goods.”” In the case
of Schuster v. McKellar, the plaintiffs, a- London firm, had
purchased abroad, on their own credit, goods for another
firm (Coles Brothers), who in their own name engaged room
for the goods in .a ship in the port of London bound for
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Calcutta. The plaintiffs, with a view to preserve their lien,
retained the mate’s receipts, but Coles Brothers, without .
redeeming the mate’s receipts, fraudulently induced the ship-
brokers to get bills of lading to their order signed by the
master, though the mate’s receipts were not produced, and
Coles Brothers fraudulently indorsed those bills of lading
for value to a bond fide indorsee. It was held that the
plaintiffs could recover damages against the master and
owner of the ship for refusing to deliver the goods. ~ In the
course of the argument, Lord Campbell expressed his opinion
that the property in'goods remains in the commission mer-
chant till there is a delivery by him, and that a shipment
is not a delivery unless made animo transferends ;. and in
delivering the judgment of the court he was of opinion that
“the property in the goods in question had not been divested
out of the plaintiffs, the intention being thatthe goods should
remain the property of the plaintiffs till, according to the
usual eourse of dealing, they received the price of them from-
Coles Brothers by the redemption of the mate’s receipt.”
He says farther that “Coles Brothers knew full well that until

- they redeemed the mate’s receipt they had no properby in

the goods, and no right to obtain a bill of lading for them.

_They»were well aware that in obtaining a bill of lading without

the mate’s receipt they committed a gross fraud. They“
thereby acquired -the power of giving a right as against the
ship-owner or charterer to a bond jfide assignee of the bill
of lading for value ; but they acquired no right as against the
plaintiffs, in whom the property was still vested.”

© Inthe present case the defendant Karsand4s Mddhavdés has
4n_ot filed any afidavit, and the only evidence of the relations
between him and the plaintiffs is that which has been ad-
duced by the latter. But, on the materials ab present before

* me, T am unable to come to any other conclusion but that the

plaintiffs, though they shipped the goods, and ook the mate’s
receipts, some in the name of Karsandis Médhavdds and
some in the name of Hirjibhai Sordbji (who is said to have

been aservant of Karsand4s), others being in their own name,
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did so not infending thereby to transfer the property in the
goods to Karsandds, except on payment by him of the money
. dtie in respect of such goods ; and that, to preserve their hold
“on the goods, they retained possession of the mate’s receipts,
trusting to the general mercantile usage that bills of lading
are not signed for goods unless on production of such receipts.
Tconsider that Karsandds, in breach of the agreement between
him and the plaintiffs, and in fraud of their righﬁs, induced
‘the master to sign bills of lading without the mate’s receipts
being produced; andyin fact, before the greater part of the
goods were shipped at all, and, having cbtained such bill' of
lading, indorsed it for value to the defendants Messrs.
Jefferson, Campbell, and Co.- But if I am correct.in the view
which I take, that the property never passed, or was intended
to pass, out of the plaintiffs, the act of Karsandds in indors-
ing the bill of lading to Messrs. Jefferson, Campbell, and Co.
was the act of a man who had no title so to indorse the bill,
or to the goods to which it related, and his indorsement, as
against the plaintiffs’ right of property, cannot be allowed to
have any legal operation. Had there been any evidence of
collusion between the plaintiffs and the defendant Karsandis,
that they had by their conduct in any way authorised or
enabled the defendant Karsandés so to obtain and dealewith
~ the bill of lading, this would, I think, have been' sufficient

~ ground for holding them to be precluded from insisting on |

their legal right to the goods; but I am unable to see any
‘evidence of such collusion or conduct. With regard; then,
to 299 of the 609 bales in question, I do not consider that
the - defendants Messrs. Jefferson, Campbell, and Co. have
shown any cause at all against the order for an injunction
being made absolute; and with regard to the residue, namely,
810 bales, I consider, for the reasons above stafed, that the
cause they haveshown ought not to prevail ; and I, therefore,
consider that the order of the.6th of July must be made
absolute. Costs will, of course, be reserved.

Norr.—In the above case service of the summons of the rule to .show
cause on the defendant M. Donald, who was described in the headu.lg of
the plaint as of Liverpool, residing in England, and carryng on business
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1870. in Bombay by means of his agents Messrs. Rennie, Scovell, and Co.; of.
Ra'7ara M Bombay, merchants,” was effected by serving it upon Thomas leson,

Gov ?DLRA A manager of the firm of Rennie, Scovell, and Co.
et o

v. On the 9th of July ¢he Honorable 4. R. Secoble (Acting Advocate Gene-
M. R. Browx ral) (with him Starling) appeared before GREEN, J., to protest agamst the
et al, service of the summons, and of the rule to show cause against the injunc-
tion being held to be good service on the owner of the “ Teresa,” upon
the grounds stated in an affidavit of Thomas Wilson. Therein it was
stated that the *Tercsa” arrived in Bombay from Liverpool consigned
to Rennie, Scovell, and Co., as freichters’ agents, under a charterparty
sent to Mr. Wilson by the freighters, Rennie, Antrobus, & Co., which firm
was composed of the same members as Rennie, Scovell, & Co. ; that i
the charterparty the owners of the ship were described as Messrs. Callart
& Co., but that, from the Register, M. Donald, of New Brunswick,
appeared to be the owner, and that he, Mr. Wilson, did not know who
was really -the owper. That Rennie, Scovell, & Co.,, had no commu-
nication with M. Donald (nor had Rennie, Antrobus, & Co., as it was
believed), but only with Callart & Co. and that the relation of Renmnies
Scovell, & Co. towards the ship and the said Callart & Co. was simply
+ that which was defined by the charterparty, wherein the ship was addressed
to Rennie, Scovell, & Co. for outward business ; and that although, by
virtue of that consignment, Rennie, Scovell, & Co., in accordance with the
" usual practice, styled themselves, in all matters relating to the said outward
freight of the ship, *“ Agents for the Captain and Owners,” yet the duties’
of Rennie, Scovell, & Co, were simply to procure freight for the shlp"’
outwards, to prepare the outward manifest, to check and pass bills of lading -
for the captain’s signature, to exercise a general supermtendence overthe
ship’s disbursements, and advise the captain in all matters relating to the
loading and despatch of the ship from this port; but not, without the’
special instructions of the owner (which in this case had mnot been
recelv ed) m any way to interfere with, or exercise any sort of contr ol over,
the cargo when on board.; that M. Donald did not carry on businessin..
" Bombay by means of Rennie, Scovell, and Co., and that neither they nor
DMr. Wilson had authority to appear for him in the above suit. Mr. Wilson
also, amongst other things, stated that the bill of lading alluded to in the
plaint was signed without his knowledge, and without the knowledoe of
Rennie, Scovell, & Co.

MecCulloch argued in support of the sufficiency of the service.

GrErN, J, held that the service was good service upon the owner, but

oﬁ"ered to allow time to Rennie, Scovell, & Co. to communicate with- ‘the
owner before the argument of the rule.

»



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 

