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Rs. 2,500 on the,20th of November 1859 might entitle the __ 1870.

Court to presume a prior demand of payment, but, as there JE};EL;:K;S‘\ '

was not any legal necessity for a demand, I do not give any - Etgl

opinion as to whether the part-payment would warrant, Mawixi
KHARSETIL,

such a presumption. TFor the reason% already mven, -1 think

that this action is barrcd by the Limitation Act (XIV. of

1859, Sce. 1., cl. 16}, and,’ therefore, ghat the issue must be

found in the affirmative for the defendant. -
But as it iy not pretended that more than half of the
amount of the notehas been ever paid, and the only excuse’
put forward for not paying the remaining balf and interest’
is the statement of the defendant’s counsel, unsupported by
any evidence given in this cause, that the defendant has, in
some manner not disclosed, rendered himself useful to the
late Jafar Alf, and, therefore, that the latter did not intend
to enforce the payment of the balance due on the note, I
must, in making a decree for the defendant on the ground
‘that this action is barred by the Limitation Act, decline to
award him any costs. - '

Decree for-the defendant without costs.

Attorney for the plaintiffs : C. lTyabjz'.'
Attorney for the defendant: Kianderdv Moroji.

| Appeal Suit No. 164. - April .
. : : . ——
Murra'st Murepaxp CruroMAL et al. ...... Appellants.
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Authority of Agent how proved—Insurance—Procedure—Nousuit.

To prove ¢ the anthority of an agent who underwrites a policy of insur-
ance, it is not necessary, in order to charge his principal, that the instru-
ment appointing such agent should be produced, if it is shown that he
has becn in the habit of underwriting policies for his principal, and that
the latter has been in the habit of paying losses upon policies so subscribed.

Semble—When at the close of the plaintiffs’ case the evidence adduced
is not sufficient to connect the defendant with the instrument sued upon,
the presiding Judge acts rightly in entering a decree for the defendant
“without hearing his evidence, .

IIIS was a suit brou‘ght on a policy of insurance, bearing
date the 20th of March 1866, eflected by the plaintiffs
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on their coasting vessel «Khatdv Pasa, ” for a voyage froi
Ghod4bari to Bombay, and alleged to have been under-
written by the defendant for Rs. 2,000.

The case came on for hearing before SarcENT, J . on the
27th of November 1869. The first issue raised was whether
the policy sued upon was underwritten by the defendants.
The other issues arc’mot matevial for "the purpose of this
report. S
- It appeared from the evxdcnce that the dexendant at the )
date of the policy, cafried on business by means of a mzmzm,
Jivan Ladhé, and that the policy in quéstion was underwrit-
ten by Chépsi Jivan, the son of Jivan Ladhd. No written
instrument authorising Chapsi to underwrite policies for the
defendant was given in evidence, but the witnesses. for the
plaintiff (whose evidence on this point is given at len(rth in
the judgment of the Chief Justice) stated that Chédpsi was.
in the habit of underwriting policies in the name of the
defendant, but no further evidence of authority was given..
The broker who negotiated the policy was not called, and
it was alleged, could not be found.

~ The plaintiffs put in evidence the following letter, written
by the attorney of the defendant to the plaintiff:—-

- “To Murcuanp Crurumar—I am instructed - by my
clients, Vassanji Ranandds, Sundarji Néranji, Mavji Pragji,
and Dédmodhar Karsandds, to state that they believe that
the signatures of my clients were obtained this day by your
broker on a, policy of insurance of goods shipped by the

native vessel Ganja ¢ Khatdv Pasé,” from Ghodéabarifor Bom-
bay, after you were in possession of some information of the
Toss of the vessely as my clients reccived a letter this after-

0., . - -
noon intimating the loss. I am to call upon you to return

~ the policy to ‘my clients by the bearer of this notice, other-

wise such legal proceedings will be adopted against you as
my clients may be advised, for the costs 6fwhich you will be
held responsible.  Dated this 20t day of March 1866.

“ Yours tru]y,

(Signed)  “ Vina'vaxra'v Haricnanp,”
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*At the close of the case for the plaintiff, the learned J udge.

stopped the case, ctating that the evidence given for the

laintiff of Chépsi’s authority to negotiate for the defendant
p P y 2 ! v

was not sufficient, He found the first issue for the defendant,
and gave judgment for him with costs. -

The plaintiffs appealed from thiedecision, and the appeal
was argued before COUCH, C.J., and WESTROPP, J., on the
5th of March 1870. :

- Anstey and “Marriott, for the :éppelldnts,' contended—(1.)
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That there was sufficient evidence ofsauthority, as Chépsi

must be considered to have acted as the broker of the under-
writer to sign the policy. (II.) That the evidence of autho-
rity, if not sufficient to have justified a decreefor the plaintiffs,
was sufficient to render it necessary for the defendant to
rebut it. (II1.) ‘That the Judge had nopower under the Code
to enter what was substantially anonsuit, as it was the right
of the parties to have the whole evidence taken. [Coucs,
C.J.:—The question is whether, on the evidence you gave,
the Judge could not properly find for the defendants.] There
was here an implied authority in ‘Chépsi, which was suffi-
cient : Pickering v. Busk ().

The Honorable 4. R. Scoble (Acting Advocate General)
(with him McCullock), for the respondent, contended that
there was no evidence of authority, express orimplied p that

a mere scintilla of evidence did not necessarily call for.

counter-evidence on the part of the defendant : Giéblin v.

BMcMullen (b), Maxtedv. Paine(c) ; that the course adopted
by the learned Judge in the court below was correct.
Anstey in reply. o
- Cur..adv. vult.
7th April. Coucn, C.J.:—This was an appeal from a
decision of Sir Charles Sargent, who made a decree in
favour of the defendant. The suit was brought on a
policy of marine insurance, and the first issue raised was

whether the policy was underwritten by the defendant. The .

policy was alleged to have been made, by the defendant’s.

(@) 15East,38.  (5) Law Rep. 2, P.C. Ca. 317, 339.
{¢) Law Rep. 4, Ex. Ca. 81.
vit.—~—6 0 ¢
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authority, by Chépsi Jivan, and the question was whethér
he had authority from the defendant to sign it.

With regard to the law as to what evidence of authority
should be adduced in sich a case by the plaintiff, I cannog
do better than refer to.the valuable work of Sir Joseph
Arnould, lately one of my colleagues on this bench. His work
is one of great authority, and at page 199 (2nd ed.), where -
he deals with this subject, hesays, ¢ Agents may be appointed
for the purpose not only of effecting sea policies for theassured
but also of subscribifig them for the underwriters. In this.
latter case they are generally authorised to act by power of
attorney; but it is not requisite that such power should be
produced at the trial if satisfactory evidence can be given of
the agent’s authority without its production. As to what
shall be satisfactory evidence in the absence of the written
anthority is a point on which there has been some little
fluctuation in the decisions. Thus, where a broker, called by
the plaintiff to establish the defendant’s subscription of the
policies, proved that the defendant’s name had been written
under the policy by one Hutchins, who was in the constant
habit of subscribing policies in the defendant’s name,and had
done several for the witness and for others to his knowledge,
Lord Kenyon ruled that this was sufficient evidence to charge -
the defendant, without the production of-the written autho-

- rity under which he acted;but Lord Ellenborough in a later

case held precisely similar evidence insufficient” Sir Joseph
Arnould quotes Courteen v. Touse (d) as the case in which
it was so decided, and adds in his note, % and rightly, see
Duer, vol ii,, p. 841, note ¢.” In a case in 4 Campbell, p.
88, also cited by Sir Joseph Arnould (e), the note is that, in
an action on a policy of insurance subscribed by the defend-
ant’s agent under a power of attorney; it is sufficient proof
of the agency that the defendant is in the habit of paying
losses upon policies so subscribed by the agent in his name,
without producing the power of attorney.

Now, to apply this law to the case before us, letus sce what -

(d) 1 Camp. 43, () ‘Haughton v. Ewbank.
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the evidence is upon which the appellant relies, and {vhethef

-it fulfils these requirements.

Megraj Dharamdss, the first witness who speaks to this
point, says, «“Iama broker, and know the defendant. 1know *
his munim, Jivan Ladhg, and also hIS son, Chdpsx Jivan. -’I
know his handwutmn' ‘Of, the pohmes shown me, three were

signed by Chépsiin my presence. . The pohcy sued upon
was signed by him. Iam a Multéni, and of the same caste
as the. plaintiff, and am employed by him as broker. I and
my brother were the brokers employed in effecting this policy:
We personally took part in the transaction, but I can’t swear
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that Isaw Chapsi Jivan sign it, but I recognise the signature

as his.' It is not in the handwriting of Jivan Ladhd. It is
usual to have a kachché policy first made.out, upon which the
pakkd policy is afterwards prepared. I have known Chépsi
sign pakka policies without receiving instructions from Jivan.
I cannot give any instance in particular, there are so many
policies ; but I used to see Chépsi signing them without
consulting Jivan. Iknow Chapsi used to sign. He is 15
or 16 years old now. I have known him four or five years.
He was 11 or 12 when I first knew hlm.”

T4jumal Narandas, the only other witness who Jgives
evidence as: to the authority, says, « I carried on business
in Bombay, in partnership with Manjatram Manumal, dar-
ing 1865-1866. I know the parties to this suit. .1 have
known the defendant for twenty years. I have sometimes
transacted business in Bombay with the defendant, through

the agency of Chapsi Jivan. The nature of his business -

was writing and exccuting policies of insurance: I did not
d . . . . P
personally take part in effecting the insurance the subject

of this suit, My partner, Manjatrdm Manumal, may *have

procured the policy to be signed. Chdpsi -Jivan was 18 or
14 years old in 1865-1866. . He was in the habit of signing
policies, subject to the appl‘oi'al of Jivan Ladha. I never
knew of any instance of a policy signed ,by Chépsi Jivan
being cancelled because it was disapproved by Jivan Ladhi.:
I cannot give any instances of Jivan Ladh4 paying or other-

wise ratifying policies of insurance signed by Chapsi Jivan
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in the defendant's name.” That is all thé oral evidence
given for the plaintiff; and it falls short of what is necessary -

to show that CLépsi Jivan had authority to underwrite

Traxar 8. “this policy. It is very much less than what was considered

NA'RANILL

by Lord Ellenborough to be necessary in such cases, and
what is stated by my b1othe1 Arnould to be required—his
opinion being supporied not only by Ennrhsb, but also by
American, authority.

The appellant’s counsel also relied upon the letter of the

~20th of March, writtén by the attorney for the defendant on

the day that the policy appears to have been underwritten,
which, it was said, amounted to an admission of the authority
of Chapsi Jivan to sign for the defendant. [His Lordship
read the letter.] After considering its terms, I think that’

“this letter cannot be construed as an admission of the au-

thority of Chapsi Jivan. It is to be remembered that the
writer of it is not writing merely on behalf of the defend-
ant, but on behalf also of the other underwriters of the policy,
with regard to whom this question does not arisé, and in
writing he is putting forward grounds of complaint that
were common to all the underwriters; He wanted to givé
noti(;% ‘that the policy was not binding ; and on that ground’
he seeks to have it returned.” He had no right to have that

done; but he, very properly, informed the assured of the

“facts which he alleged vitiated the policy.

As, then, there is not that amount of evidence as regards
the authority of Chépsi which was sufficient for the Court
to act upon, and as that deficiency is not supplied by the
letter relied upon for the appellant, I think the conclusion at
which the learned Judge arrived was right, and one at which
I shéuld myself have arrived if I had presided at the trial;
and his judgment must, therefore, be affirmed.

WestrOPP, J.:—I1fully concur, and cannot add anything
‘with advantage to what the Chief Justice has said.
Decree confirmed with costs.

Attorneys for the appellants: Dallas and Lynch.
Attorney for the respondent: J. Cleary.
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