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Sait No. 486 of 1869. 18t

RUJABAIetaZ Cert e eene e seenesen o Pladntiffs, B2
Tsma’Yn. Anuvep, KuaTiza'sa’s, and Fa'maa’- - .
BAT v eneses s oo Defendants.

: e .. = . .

Muhammadan Low—Gift—Nominal C’opsideration—C’dnstruction—«
Joint Gift without discrimination of* Shares———G@ft to person standing i
Jiduciary relation to dom)r.

Where a conveyance between Muhammadans, though in form a deed of
sale, is in reality a gift, its validity should bestested by the rules of law
applicable to gifts, and ndt by those apphcable to deeds of sale.

In determining whether a transaction is one of sale or gift the intention
of the parties, rather than the form of the instrument used, should be
considered. ‘

A deed of gift, in English form, of a house to three persons as joint
tenants (without discrimination of shares) is good according to Muham-
madan. law, as it shows an intention on the part of the donor to give the
property in the whole house to each of the donees. .

A gift by a Muhammadan in Bombay which contravenes the principles
of English courts of equity with regard to gifts to persons standing in a
fiduciary relation to the donors will not be upheld.

Where 2 Muhammadan lady conveyed to her confidential adviser and
two other persons the house in which she dwelt by deed of gift which
(though read over and explained to her-by a.clerk who acted both for the
donees and her) was executed by the lady without independent professional
advice, and without the advice of the heads of her caste, it was degreed, at
the instance of her heirs after her death, that the deed should be set
aside. , : o .
THE p]amt in this case stated that one. Rassubdl, the

widow of Daud K4ji bin Muhammad K4ji, was possessed
“of a certam house in Guldm Modini Street; that on the
19¢h of November 1865, Rassubai appointed Iamaﬂ Ahmed
Munshi, the first defendant, her attorney, to collect her
rents and manage for her all matters of business, and to advise
her confidentially, and that he so acted up to the time of her
death. That during the time he so acted, on the 2nd of
June 1868, he induced Rassubdi to executea conveyance of
her house in Guldm Modini Street to the three defendants
for a nominal sum of Rs. 10. The second defendant was
the infant daughter of the first defendant, and the third
defendant was the female servant of Rassubdi in her life-
time. Rassubéi did not, on executuw the conveyance, give
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up possession of the house, nor did she do»so before het
death. Rassub4i died intestate in May 1869, leaving the
plaintiffs her heirs.

* It was prayed that the gift of the house should be declared
void,and the deed given up to be cancelled ; that the defend-
ants should execute a reconveyanee and give up the title-
deeds of the house ; and that they should be restmmed from
collecting the 1ent% of it.

The defendants put in a written statemént, i which they
alleged that the house'in Guldm Modini Street became their
absolute property on the 2nd of June 1868, after which
date Rassubai occupied the house not as owner, but as
the tenant of the plaintiffs, under the terms of a Gujarati
lease; that Rassubdi executed the deed of the 2nd of June
of her own free will, and that she was not induced to do so
by Ism4il Ahmed Munshi; and that a' valid gift of the pre=
mises, aceording to Muhammadan law, was made to them -
by Rassubai.

The case was heard before SarcENT, J., and was eoncluded
on the 14th of February 1870.

' ﬂTaJkéw and Starling for the plaintiffs.
Scoble (Acting Advocate General) and Green f01 the
defendants. ' o
The issues raised were (1), whether there was a valid gift
of the premises by Rassubdi to the defendants according to
Muhammadan law; (2), whether there was a valid sale of
them according to the same law.

The deed of gift of the 2nd of June 1868 was an indenture
in English form and language. It was thereby witnessed
that ¢ in consideration of the sum of Rs. 10 paid by the
defendants to Rassubéi, Rassub4i gave and granted unto the
defendants the house in question, to have and to hold the
same, unto the said Ismafl Ahmed Munshi, Khétizabsi, and
Fdtmabdi, their heirs, executors, administrétors, and. assigns
for ever, as joiut tenants” Then followed a covenant for
further assurance. To the deed was affixed the mark of
Rassubai, and it was attested by Henry 8. ‘Carter, an
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¥nglish attorney, and his clerk, Pundlik Néardyan. 'The

Gujarati lease, referred to in the -written statement, was as

follows, addressed to the defendants :—¢-Written by Ashabdi
and Rassubdi, the widows of Déud -Muhammad (to wit)e
We two persons jointly have taken by contract your house
at the rate of Rs. 75 per mensem. ® The rent for the same is
duly to accrue agalnst us “from the 8¢d June 1868. This is
duly written by the desire of both the béis” The marks
of Rassubdi and *Ashabdi were affixed to the instrument,
which wasnotdated. This instrumeng, not being sufficiently
stamped, though tendered, was not put in evidence, '

How far Rassubdi understood the nature of the deed of

the 2nd of June 1868, and under what advice she acted when _
she executed it, will appear from the judgment of the Court.

Cur. adv. vult.

March 28. Sancext, J.:—The plaintiffs in this suit,
alleging that they are the heirs, according to Muhammadan
law, of one Rassubai, w1dow, seek to set aside a deed of the
2nd of June 1868, by which the said Rassubdi conveyed to
the three defendants a picce of land and the house thereon,
situated in Butcher Strect, otherwise called Guldm Modini
Street, and assessed by the Collector under No. 23,"on the
grounds~—(1) that the consideration for the same was merely
nominal and wholly inadequate, and that Rassubai was in.

dueed to execute the same by the defendant, Ism4il Ahmed -

Munshi, who at the time was her confidential adviser; and
(2), that, treating the deed as a-gift, it was invalid because
neither were the defendants nor was either of them put into
possession of the premises after the execution of the deed.

At the hearing, it was further contended that the deed
was invalid as a gift of partible property to three persons

without discrimination of their shares. [ His Lordship stated

the issues and proceeded.]

Now, it is not suggested by the defendants or by Ashabai,

the sister of RassubAi, that the transaction between them~

selves and Rassubai was in substance anything else buta
gift from the latter. It is said, however, that, as the deed in
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question is in terms a gift for a consideration, although that
consideration is the nominal sum of Rs. 10, the transaction
assumed the form and character of a sale, and was no longer '
aub']ect to the incidents of a gift.

Now, ‘it is clear that t}}e Muhammadan law contemplates
the case of mutual gifts or gifts for a consideration ; and
that they resemble contrfacts of sale (in the conditions essen-
tial to their validity), and not absolute gifts. This is clear
from the passages cited from Sir William Macnaghten’s

 Principles of Muhaimadan Law,” Ch. V., para. 14, and
~ Baillie’s “Digest of Muhammadan Law,” p. 122, where gifts for
~ consideration, or Hiba-bil-Iwus, as they are termed, and their

incidents, are fully discussed. In the present case, however,
the consideration is a merely nominal one, and the transac- "
tion on the face of it a gift merely, even if we did not know

_from the admissions of the defendant himself aud Ashabai,

his principal witness, that such was the case. It is probable
that the nominal consideration was merely introduced to
comply with the customary form of an English deed. If this -
were not so, the necessary inference from the evidence is
that it was introduced in order to Ldis‘guise what was an

.absolute gift under the form of a sale. That would be a.

fraud upon the law, which requires certain conditions to be
fulfilled to give validity to a gift. It may be asked, perhaps, -
what is the quantum of consideration which will make the
transaction a gift. The proper answer, I conceive, is what is
stated by the Lord Justice Turner in T'ownend v, Toker (a),- .

discussing the analogous case of a voluntary settlement :

¢ The Court does not enter into the quantum of consider-
ation ; in effect the question is whether the transaction was

“one ofbargain or of gift merely.”

This transaction must, therefore, notwithstanding its mere
ontward and visible form, be treated as a gift, and its validity
'tested-by‘the rules applicable to such instruments.

In the case of Ranee Roshunv. Baja}z Syud (1), cited by
Mr. Mayhew, the court dealt with a snmlar deed in the

a) Law Rep. 1, Ch. App, 446, - (b) 5 Cale. W. Rep., Civ, R. 5, 19,
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same manner. , Tt was there said by the court, “we must
look to the spirit of the contract, and not to the mere words
- of the same,” and the court came to the conclusion on the

evidence that the contract was ‘merely a colourable attempy,

to conceal what was in substance a 8ift.
o . .

The first objection taken to the giff is that it is a gift of a
house to three persons without discrimination of shares.  In
the Hedays, Vol IIL, p. 298, it is said, % If one man
make a gift of a house to two men the deed is invalid according -
to Hanif4d. The twe disciples hold it to be valid, because,
as the donor gives- the whole of the house to each of the
two donees, there is consequently no mixture of property.”

Haniff contends that the gift is a gift of half the house to

each, as proved by the fact that if one man give to two men
something incapable of division, and one of them accept the
same, the gift becomes valid with respect to his share. The
difference between Hanifd and his disciples would, therefore,
seem to turn upon the construction of the gift,” In the
present case the gift is by an English deed to three persons
as joint tenants, thus showing a clear intention on the part.
of the donor to give the property in the whole house to
each of the donees. .

It would appear from Baillie and Elbeﬂing that the’

opinion of the disciples has been generally adopted. How-
ever that may be, the particular form of this gift leaves, 1
think, no doubt that the objection cannot prevail in the
present case. :

I now pass to the second objection, that possession of the
house was not given to the donees in the lifetime of Rassu-

bai. It was not_disputed that possession was necesfary to }‘

give validity to the gift. And-it is admitted by the defend-~
ants that Rassubéi returned to_the house from the solicitor’s

" office immediately after the deed was executed, and con-
tinued to live there until her death. But the defendants say
that, although this was the case, she gave them constructlva
possession of it, by accepting a lease of the house from the
first defendant.
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An unstamped document, said to be the lease, was tenderéd
in evidence. Its admission was resisted by the plaintiff, and -
on the defendants refusing to have it stamped and pay the
penalty it was rejected. Strictly speaking, no other evidence
was, I think, admissible'to prove the fact of a lease having
been executed. Oral evidence was, however, given without
opposition on the pars of the plaintiff. It is clear upon the
evidence that nothing was said about a lease when the deed
was executed. This isadmitted by Ismail Ahmed. His reason
is that at that time it yas not intended that the ladies should
remain inpossession. This is contradicted by Ashab4i, who
says ‘that when' they went to the solicitor’s office it was
explained to Rassubéi that she was to remain in the house ’
during her life. It is inconsistent with the admitted fact of
their returning to the house from the office, and is opposed
to the probabilitiés of the case; for it is most improbable that
Rassubéi, who had lived so many years in this house, should
in her old age have been willing to quit it, however much-
she may have been desirous that the defendants should have
it at her death, The question, therefore, naturally suggests ‘
itself, ¢ why was not the lease executed at the same time as
the deed.” The very. peculiar form of the deed seems to
me to 3uggest the answer. I canentertain little or no doubt
that it was considered at the time that it was not necessary
that i)ossession should be taken by the donees, if the gift
‘could be thrown into the form of a Hiba-bil-Iwus or virtu-
ally of a sale, and that the intention then was that Rassubai’
should continue in possession, and to enjoy the rents of the -
house during her life. * If this were not so, why was this
unusual form -of gift adopted, and why was not the whole
transaction completed at one and the same time? This is

" almost conclusive to my mmd that the idea of a lease (if

there ever was one) was an afterthought,suggested probably
by doubts as to the efficacy of the deed by itself. But if this
were so, what reason can there be for thinking that Rassu-"
b4i changed her mind and consented to giveup her interest
in the house during her life. Obviously none. Everything,
therefore, points to this alleged lease (if there were one) .
having been a colourable lease. If, lastly, the evidence as to
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‘the payment of the rent and its application be examined,
it certainly does not favour the idea of a bond fide lease, but
rather the contrary, (1) The house is said by Ashabii to

havebeen rented by Rassubéiand herselfat Rs. 75 a month ;».

and yet there is no evidence of more than Rs. 300 rent havmg
been pald during almost_one- yeaf under the alle(rcd lease.’
~(2) The municipal bills “continued o be made out in the
“name of Rassubdi up to the time of her death, (3) The
first defendang says he paid the municipal taxes after the
execution of thedecd. But the evidenge of the tax-collector

shows that the municipal bills for the last half—year of 1868.

were paid by Rassubdi herself in July, and the first defend- -

“ant, although he swore to the payment of the bills marked
" 4and 6, which were paid inJanuary and February 1369, was
not even asked whether he paid the bill marked A. It is
truc that in the memo., from which he refreshed his memory,
Rs. 60arc mentioned as having been paid for municipal bills
before October, but he never swore to having paid them,

(4) After the payment of the Rs. 300 was made by Rassubii,
and not till then, do we find the defendant paying the muni-
cipal bills. (5) The gift and alleged lease appear to have been
only known to the parties themselves, and the whole transac-
tion was kept secret from relations and caste. 'On the®whole
of this evidence I can entertain no doubt that if there was a
lease it was a colourable transaction, and that Rassub4i was
in possession of the house up to the time of her death.

It follows that, as possession by Muhammadan law. is cs- |

:

sential to give vahdlty to a gift, the gift in question is void. i

This is suflicient to decide the ca_se; but Tam of opinion

that the plaintiff must also succeed on her last objection,
namely, that the gift is void owing to the fiduciary refation
subsisting between the first defendant and Rassubdi. T shall
assume for the moment that the gift was to the first defendant
alone. It appears that the first defendant had been married
to'a daughter of I»assub ars 51ster, and that he had for five
or six ycars—cver since the death of Rassub4i’s husband—
acted as her man of business in the management -of her

property. She, and her co-widow, Ashabii, had executed

VII.—) 0 ¢
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to him a power of attorney, giving him thg largest possibite
powers in all matters relating to their property. - ‘The first
defendant says: ¢ I received rents and made payments for
Jbher. Rassubai trusted me and took my advice in business’
matters. I had not corisiderable influence over her” - Itis ¢
clear, then, that he fillec,a position of a fiduciary character{
as regards Rassubdi, and that a confidential 1elat10n was
estabhshed between them.

Under those circumstances it is plain, if the prmcxples

‘;;l‘wluch governthe Court of Chancery are to be applied—and

{I know no reason why they should not, being founded on-
\tonsxderauons of equity, justice, and good conscience—that
the gift could not be supported unless it could be shown to

the satisfaction of the court that the parties were, notwith-

standing the relation, substantially, as it is termed, at arm’s -
length. - What constitutes being at arm’s length is stated by-
Lord Justice Turner in the casc of Rhodes v. Bate (c).

He says: 1 take it to be a well established principle of -

* this court that persons standing in a confidential relation
Vtoward‘s. others cannot entitle themselves to hold benefits

which those others may have conferred wpon them, unless-

“‘they can show to the  satisfaction of the court that the

persons by whom the benefits have been conferred had
competent and independent advice in conferring them.”

~

Now, the first defendant’s statement is that Rassub4i first
spoke to him about the gift; that she gave him some papers

_and told him to get a deed prepared. That he, accordingly,

went alone to Mr. Carter’s ofiice and gave instructions to.
the Parbhu clerk. Itappears from the evidence of Pandlik
Nirdyan, the Parbhu clerk, that Mr. Carter’s office had
never been concerned for Rassub4i; but that the first defend-

- ant had been one of their-clients, and that he did not see
~ Rassub4i before the day of the execution of the deed. That

on the occasion of executing the deed he é‘(plained it to
Rassubdi, and that Rassubai understood she was making a gift

~ of het property. It is clear from this that Rassubal had no |

competent and independent professional advice. That she

() Law Rep. [, Ch. App. 257.
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kfiew she was giving the house to the threedefendants will be L Jsro. -

‘admitted, as was thecase with the plaintiff in Riodes v. Bate. RI;;A;]{“

- But what evidence is there of -independent professional advice e
to neutralise the influence which the law assumes, on grounds,. Amuep -
of pubhc policy, to be the necessary fesult of the confidential - o ek
relation ? Themost that _can be said is that the defendant’ s
solicitor acts for bsthy or rather, to state the matter more
accurately (for Mr. Carter would appear to have been called

-in merely to attest the»cxecutioﬁ)’ the Parbhu clerk of the

-defendant’s solicitor acts for both partigs. The Parbhu clerk
said it was usual toact for both parties. - It is well that it

_should be clearly known that in transactions of this nature
independent advice is required, and not that of the donee’s
solicitor, who for the nonce constitutes himself the donor’s
solicitor for the purpose of taking her execution, and, it
may be, rcading the deed to her. But if Rassubsi had no
independent professional advice, still less does she seem to y
have had the independent advice of her relations and caste.- ;
pecple. The only relations whom she saw, ot who knew of the
transaction, were Ashabii, who stood to the first defendant
in the same sort of position .as herself, and Khatiz4b4i, a
child of ten years old, and daughter of the first defendant, and
Fatmab4i, hcrselfone\bf the donees and a person of itferior

V position in the. house. It is pliin, from the evidence of
Ahmed Sulemén, the head-man of the community to which
Rassub4i belonged, that shenever consulted her caste-people.
Under these circumstances it would be impossible, consist-
ently with the principles laid down in Rkodes v. Bate, to |
-support the gift if made to the first defendant exclusively.

'i

Can, then, any distinction be drawn in favour of the othe1
two defendants, between whom and Rassubii there was no
fiduciary relation? Itis clear that if the benefit was obtained }
for them by the first defendant, it must have been tainted.by
the channel through which it passed. The case of Huguc-
nin v. Baseley (d) is a distinet authority on this point. In
the present case, however, it may be said that Rassubii
may well have wished to benefit Khatizd and TFitms,

(d) 14 Ves. 290,
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1870. _ independently ofany influence by the first defendant, and that
R‘i”t‘*a‘;"\ " the benefit did not pass, in the words of Lord C.J. Wilmot,
v, through a polluted channel; the circumstance, however, of

IsMA't'n
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AmNED Khatlzabal being the dauwhtcr of the first defendant and a

et al,
glrl of only ten years, the position of inferiority occupied by
Fitms, and the joint form of the gift, irresistibly lead to the
- conclusion that the entire gift was, in a.considerable degree
atleast, due to the influence arising out of the fiduciary rela-
tion subsisting between the first defendant, and Rassubai. -1

am of opinion, thercfore, that the third obJectxoxl is fatal to

‘the entire gift. 7 .

Decree for the piainlg’ﬁk with cosis.

; Attorney for the plaintiffs: Skhamrdv Péndurang.
Attorney for the defendants: Manisty and Hurrell.

March 29. ‘Suit No. 596 Qf 1869.

Jea unissa” Lia'pur Beean Sa'mewet al. ... Plaintiffs.
MA'SIRIT KHARSERL. .o vvvvevvnoneeinn o Defendant.

Limitation—Promissory Note payable, after siz months, on demand—Act
X1V. of 1859, Sec. 1., cl. 16. )

3

Where a promissory note was fnade payable dfter six months, whenever
the payee should demand the same,” with interest, it was keld that the
law of limitation began to run upen the expiration of six months from the

date of the note. -
THIS suit was brought by the plaintiffs as administratrixes
of the estate and effects of Mir Jafar Al{ Khan, to
recover Rs. 3,982, balance due upon a Gujarati promissory
note. 'The translation of the note was as follows :—
“To, Sarddr Mir Jafar Ali Khén Bahadur, written by Pérsi "V,Iam]xp

Kharsetji Shroff, to wit: Rs. 5,000 are credited to your account at my
+ place as written below. The particulars thercof are as follows :—

- Rs. 2,500, 25th May 1858,
T, 2,000, 18th September 1858,
»» . 500, 3rd November 1858. .
“ According to these presents I have given receipts for these Rs. 5,000,

bearing the above dates. Having cancelled them, 1 have given this receipt
for the whole. Negotiations are going on with you as to my selling or
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