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Hindi Law-—-Interest—A ct AX VIIL. of 1855

Act X\VIII of 1855 does not affect, ox supelsede the 1ules of the

Hindd law as to interest.
A promissory note, payable two months after date, given for 'm’oney',lent
and interest if advapce at the rate of 125 per cemt. per mensem,
contained an agreement to continue to pay thet rate of interest after the
tine date if the money whs not then repaid. -~ ; -

Held that the high rate of interest so agreed'to be paid did . not con-
" stitute a penalty, against which the courts could relieve.

A SHE stated for the opinion of the-High Court by the Fall
Court of the Bombay Court of Small Causes, under Sec.
55 of Act IX. of 1850 :— - _ -

« This action is brought to recover Rs. 258-2-0, '.being
interest for seven jponths, at the rate of 124 per cent. pe-
month, on a promissory note for Rs. 295 made by the de-
fendants on the 80th of November 1868.

«On behalf of the dcfendants, it was contended, before
the Third Judge of the court, that the object of thé agree-
ment. to pay so high a rate of interest as 124 per cent per
month was to secure the repayment of the principal sum at
the stipulated tnne : that the agreement was, theréfore, in the
nature of a penalty, from which the defendants ought to be
refieved on payment of interest at the rate of 9 per cent. per

annum.

< The amount for which the note has been taken mcludcs _

interest charged in advance at the agreed rate of 12§ per
- cent. for the two months that the note has to run.

" «The Third Judge was of opinion that the high rate of

interest stipulated for was not a penalty, and that the court
could not rclieve the defendants from paying it, and gave a -

verdict for the plaintiffs for the full amount claimed,

«The Full Court, however, to which an application was
made on behalf of the defendants, considered that this case
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fell within the principle laid down by the High Court i the
cases of Rdsdji Davléji v. Sybnd Sagds (@) and Motoji
Ritndji v. Shekh Hisen (D), and, subject to the opinion of -
that court on the fohowmg question, reduced the verdiet to .

- Bs. 15-5-2, equivalent to interest at the rate of 9 per cent,%

per annums

«“The opinion of the Judges of the High Court is now

~solicited on the following question :—

¢Is the agreement, in the promissory note, to pay interest
at the rate of 121 per cent. per month after the expiratiotr

‘of the two: months allowed for the repayment of the princi..
.pel; a penalty from which the defendants can be 1011eved e

l he pr onnssoly note was in the followmo f01m =

R l\mlmdx anma Ménji (and) Devchﬁnd Gudharl, wutten by
Memian Haji Ayab Hajayéni and Shi Ghelld Khemji; to wit: We two

~individuals together have received from you-on loan, to wit, Rupees two
_hundred gnd nipety-five in full, in. cash y (we have) received -(the same}-

on personal security 3. the same are to be duly paid ;.to be. duly ‘paid-at
home or abread ; to be duly paid whenever the owners (0r créditors) may ‘
demand § the time (for repayment)” of these rupees is - (fixed at) two
months. If we retain (the money) beyond that (time), interest is to accrug-
at the rate of 124 per one hundred per month, (in ﬁ"mes) twelve Vand a:

““half per gent. per month 5 the same is to be paid ; the interest is to be paid.

month by month. . The Rs. 295 of this note are to be duly " paid in cash
oit pe1soml security.  If we shall raise any objection to this note, we shall
traly 10se our own trug religious faith. This writing is agreed to by, and"

" binding on, us and our heirs and exeetttors; The lst of Magshar Vadya of"
‘Samvat 1925, the day of the week ‘\Ionday, the 30th dwy of - ’\Zovembef
,1868 .

(Herd the signature.) " (Here t’he attesta’cion.), e

L ; - .
- Mzl Ayab H"m his signdture’ Mérvidi Powa Javidji, his

is in ‘his own handwriting 3 Rs. 995 . attestation to Rs. 95 n the prea :

have béen received in cash on fixing Sence. of the_parties.

the time of two months. Intexest

has been paid up to the fixed time,

- after that (time) interest is to accrue.

It is duly to nccrue agreesbly to
what is written above. In the event

-of my keeping .(the mone)}unpaxd

beyoud the fixed time, interest is to

“'be. duly paid at 12} per cent. per

month, The same is to be duly paid
per 1 cent., agreeably to what is writ-
ten above. His own handwriting..

" (@) -6 Bom. . C. Rep., A. €. J. 7. yind. 8.
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* - 14. Shi GhellasKhemji, his sighas
ture to Rs. 295, namely, two hundred
and nmetysﬁve, nﬂreeably to what
iy written above. The time of two

“months has been fizsed. In the event
of my. keeping ‘the money beyond
“the two months, interest is to be duly
paid at 124 per cent. per month Hia
owa hand wmtmn- »

“There was no dppearance for either pm ty,

" The case was considered by»‘CoU'cH,’ C.J,; and: WﬁsTRoPiﬁ
J.y and on the 15¢h of January the fo]lowmo =]udfrment wag
given by .

- CoucH, C.J.:—In this case the agreement is on}y that 1f"
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the money is not paid at the end of the two months, interest -

at the same rate as was paid for the two. months shall con-
tinue to be paid. It is not an ao«reement for increased
‘interest on default in payment, as it was in the cases referred

to. The doctrine does not apply to such a caseas the present,

and the interest cannot be treated as a penalty ﬁom which
the defendant can be relieved.

But Act XX VIIL of 1855 does not aﬁ"ect the Hmdu law
8s to interest : Kimsi’zalcizand Lélchand v, Ibréhim Fakir (c),
Ram Lall Mockerjee vo Haran Chunder (d). This court
must, therefore, remit the case to the Small Cause Court for
anew trial, in order to determitte whether the rate of initerest
“claimed does notexceed what the plaintiff is allowed to take
by Hindd law, which is very fully stated in'the judgment
of Sir Barnes Peacock in the case above quoted, and to de-
cide the case accordmgly )

The costs of reserving the question now decided are to be
paid by the defendants.

(c) 3 Bom.IH.C.Rep, A. C.J. 23
(d) 12 Cale. W.Rep., App. from Or. Jur. 9.
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