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be paid as an accessary to the prinecipal, and, if the note is
void as to the principal sum it must, T think, be so as'to the
intetest also. On this ground the present case is, in my
opinion, distinguishable from Z%e Ailiance Bank v. Broom. .
The claim in the plaint’ being founded on the note only,
the plaintiff is not entitlpd to recover the interest on the
mortgage in this suit, and the judgmeni of the Division
Court for the defendant must be confirmed with costs. ‘

- Baviey, J., concurred.

. Decree cdqﬁrmed with costs.
Attorney for the plaintiff: Slzéf;zrév Péndurdng.
Attorney for the defendant : Pestanji Dinshd.

Lieferred Case.

YEs0BA" DAMODHAR cvvvvvvvrenrennvnnennnnen Platnbiff.
SECRETARY OF STATE FoR InpIA 1n CovncirL. Defendant.

Land réquzfred for public pub‘poses—Compévzsation to person deemed to be
in posgession— Real Owner, Suit by—Act VI. of 1857, Secs.5,7, 27, and 29.

A Collector who, after making. proper inquiries, pafs compensatici-
money for land taken under Act VL. of 1857 to the person ““deemed by

" him to>be in possession as owner” (the amount of such compensation

having been settled under Sec. 5) is not liable to be sued by the real owner
of such land for the amount of such compensation-money.

It is in the discretion of the Collector whether he will take advantage of
the provisions of Sec. 29 or not. '

GASE stated for the opinion of the High Court by N.
~  Spencer, Third Judge of the Bombay Court of Small
Causes, under Sec. 55 of Act IX. of 1850 :-—

«This action is brought by the plaintiff to recover com-

- pensation for 813 square yards of land, of which he alleges

he is the rightful owner, and which have been taken possession
of by Government, under the powers givén to them by the
«“Act for the Acquisition of Land for  Public Purposes”‘
(No VL of 1857, . | | |
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<. ¢ The summons was originally issued against the Collector ___1870.
, YEs0BA'
of Bombay, but, at the request of the plaintifi’s attorney; 1 Dayonmr
: H ..
~amended: it by making the Secretary of State for India the SEohmmsRY
- defendant.. . . ‘ s : . oF STATE,

.

¢« On the case being called on for*hearing, the Government
Solicitor, who appeal‘éd for the defendan‘f, admitted the
plaintiff’s title to 202 squarc yards pf land, and his right to
compensation for that quantity, which had been awarded
and tendered to him. As to the residue of the land, namely,
111 square yards, it was stated that conflicting claims were
made by the plaiatiff and one Tukamm Hirdji; that the
Collector, under Sce. 7 of the Act above referred to, decided
that Tukdrim was the person in possession of the land, made
an award in hIS favoul , and paid him the compensatxon for
that portion.

“Under these circumstances it was contended by Mr.
Hearn that no action would lie either against the Sceretary
of State, or the Collector of Bombay as his représentative, .-

by the person claiming to be the rightful owner of the land,
to recover compensation for the same. It was argued that
the Collector, having decided, under Sec.7 of Act VI. of
1857, that Tukdram was the person in possession of the land
as owner, and having proceeded, under Secec. 5, to fnake an
‘award in his favour, was bound, under Sec. 28, to pay him the
compensation awarded ; that the defendant thercafter was
“absolved from all liability to the person claiming to be the
rightful owner, and that the remedy of the lattel was arramst
Tukgrdm.

«I was of opinion that the power given to the Collector
to decide who was the person in possession was ¢for the
purpose only of taking such measures as may be necessary
for fixing the value of the land and the amount of compen-
sation for the same’; that his subsequent award in favour of
‘Tukérim, and payment of compensatfon to him, were no bar

to the plaintiff instituting an action in this court; which has
jurisdietion in respect of the land, against the defendant, by
whom he alleges’ that ‘he has been dlsposscssed to establish
his title totheland, and right tobe compensated for the same,
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<« At the request of the Government Solicitor I haye con-
scnted to state a case for the opinion of the High Court,
and I now solicit the decision of their Lordships on the
following question :— ‘ :

~«Can the plaintiff, uider the circumstances above set

~forth, sue the defendant 4n the Court of Small Causes to
~ establish his title to the land of which he ajleges he has been

dispossessed, and his right to compensation ?

“] may add that the amount of compensation’ claimed by
the plaintiff is that which the Collector awarded by agrce.
ment with Tukaram.” '

The case was argued before Coucu, C.J., and SARGENT,
7. on the 7th of October 1869.

Farran and Bals Mangesh Wagle for the plaintiff.

The Honorable J. 8. White (Advocate General) (with him’
Green) for the defendant ‘ ;

- » Cur. adv. vuit.

14th January 1870. Coucn, C.J. (after briefly stating the
facts of thecase, and the question for dccision, proceeded):—
The decision of that question depends upon the construction
to be“dpu‘:c on the provisions of the Act (VL. of 1857). That
Act, which is .an Act “to make better provision for the
acquisition of land needed for public purposes, and for the
determination of the amount of compensation to be made
for the same,” contains a provision in See. 4 that the Col-
lector “shall cause the land to be marked out and measured,
and a plan to be made of it; after the land has been marked
out and measured, he shall give public notice that the land
is about to be taken for a public purpose; and shall also
give notice to the same effect to the occupier (if any) of such
land, and to all persons known or believed to be interested
therein, or to be entitled to act for persons so interested, as
shall reside or have agents within the collectorate in which
the land is. situate. Such notice shall contain a citation
calling on all persons interested in the land to appear
and state the nature of their interests in the land, and the
amount and particulars of their claims to compensation for
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the same”>  "Bhen See. 5 provides that the Collector ¢ shall
proceed to inquire summarily into the value of the land and
the amount of compensation” to be awarded ; and, if the
~ Collector . and all the persons mtelcsted agree as to the
amount of compensation to be allowed shall- make an
award for the same; and if the $aid persons agree also in
“the apportionment of the compensation such apportionment
shall be specified in the award. The award shall be final
and conclusive ‘in regard to the value of the land, and the
amount of compcﬁsation for the sama” These provisions arc
material with refetcuce to subsequent sections. Then the
Act, by Sec. 6, provides in the case of there being no claim-
ant, and when the Collector and persons interested are unable
to agree as to the amount of compensation, for a reference
to arbitration ; and then comes Sec. 7, upon the language
of which the Judge of the Small Cause Court mainly
founded the conclusion to which he came in favour of the
plaintiff:—<< If upon the said inquiry any question arise
respecting the title to the land between two or more persons
making conflicting claims in respect thereof, the person
deemed by the Collector to be in possession as owner, or
in receipt of the rents as being entitled theretg, shall,

for the purpose only of taking such measures as may be
necessary for fixing the value of the land and the amount.

of compensation to be allowed for the same, be held, as
between such persons, to be the person interested in the

land” The words of the section are “the person deemed to

be in possession shall, for the purpose onfy.” The introduc-
tion of the ~word ¢ only” causes some difficulty in the con-
struction of the Act, and the Judge of the Small Cause Court
scems to have considered that it operated in such a way asto
exclude the payment of the compensation.

Now, I think, in considering what is the meaning of this
portion of the section, it is material to consider where the
provision occurs. It is part of a series of provisions devoted
to the ascertainment of the amount of compensation to be
given, and I think full effect is given toit if we consider it was
introduced toshow that the decision of the Collector as to the
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person in possession was not to have any effect on the rirrht;s
of persons making eonflicting claims, or any other persons ;
and that the title to the land, or to the compensation which
would be substituted for it, should be determined asifhe had
made no decision. The provision was introduced cautioutly,
in order that the power imight not be supposed to extend
beyond the ascertaining®who was in possession.

Then follow a variety of provisions providing for a® refer-
ence to arbitration when there is a dispuate as to the com-
pensation to be awarded and then we have Sec. 27, \Vthll
deals with a new sub‘]ect—matter.

, The amount of compensation having been ascertained by

-agreement with the Collector, Sec. 27 provides what is to

be done :—¢ When the amount of compensation to be paid
for land taken under the provisions of this Actisdetermined
by the award of the Collector, under Sec. 5, he shall pay the
amount awarded at the time when possession is taken of the

Jand on account of Government.” In the case of anarbitra-

tion, possession is taken before the award is made, and in
that case ¢ when the compensation is determined by the

‘award of arbitrators under Sec. 20, the Collector shall pay.

the amount awarded, with interest from the time when pos-
session was taken? It is to be observed that this section
Tequires compensation to be paid when possession is taken,
but it is silent as to the person to whom it is to be paid.
It must be, thercfore, considered that compensation is to be
paid to the persons interested in-the land, and there is no
reason for excluding from its operation the person who is
deemed by the Collector to be in possession as owner, and as
such held to be the person interested in the land.

It is to be presumed that the Collector’ will do his duty
and make proper inquiries as to who is in’ possession as owner,

- and, if he has made an inquiry properly and fairly, there is
- 1o reason why the" person deemed to be in possession as.

owner should not be dealt with, for the purpose of paying
the compensation-money to him, in the same manner as he
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Tlns vxew of the intention of the Leoxslature is conﬁxmed

: by a consideration of the somewhat similar provisions of the
o En<rl1sh Act, which the Lcmslature here had probably:in
‘mind when flammn' the present Act See. 79 of the Land

Clauses Act, 8& 9 VICt., ¢. Xviil., enacts « that if any. ques-

_’tlon arise respecting the title to the lands in 1espect whereof
such money shall "have been paid er deposxted the parties

respectively in possession of such lands, as beingthe owners:
thereof, or in Ietelpt of the rent of such lands, as being.

- entitled thereto, at the time of such dands bemrr purchased

“or taken, shall be déepied to have been lawfully entitled to.
“such lands until the contrary be shown to the satisfaction of-

the Court; and, unless the contrary be shown as. aforesaid,
the parties. so in possession, and all parties claiming under

them or consistently with their possession, shall- be deemed

cutitled to the money deposited, and the same shall -be
paid accordingly” There the Imperial Legislature has
given this effect to the. fact of possession, that_the person
Jin. possession is considered as primd facie entitled to re-
ceive the eompensation-money. The money awarded is to
be paid to him. - That does not conelude the rmhts of other

" parties, b‘ut it protects the persons who pay the compensdtion,

and enables them to take the land. . The great object is that
the Jand may be taken possession of upon proper compensation

bcmrr paid for it, and, as far as it can be done, to the right'

person, but no other. burden is throwf upon the Collector
or other officer than that, This construction of the section
is consistent with the provisions in subsequent sections, for
Sce. 28 proceeds: “ Except as provided in the next following
“scetion, payment of the compensation shall be made according

to the award to the persons named therein.” . That would -

apply to a case where compensation has been awarded and
where the persons interested are named in the award. The
Legislature is always careful ¢ that nothing in this Act con~
tained shall affect the liability of any person who may receive
the coinpensa‘tion' awaided for any land, or any portion of
such compensation, to pay the same to the person lawfully
entitled thereto.” * The rights of other persons arc carefully
vir—3 o¢
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protected, and, although the Collector is discharged by paying
the. person named in the award, that person on recelvmg
the money is liable to pay it to the person lawfully entitled,

" Then. Sec. 29 provides that < if there exist any glound
which, in the judgment of the Collector, renders it improper
to make imniediate pay ment of the compensation to any of
the persons having or claimingany interest i the land, or in
the compensation awarded in respect thereof, the amount
shall be invested in Government securities and held in
deposit until an ordet of court shall be obtained for the
payment thereof.” Now, that is a provision which leaves.

it in the discretion of the Collector whether he will pay the

compensatlon-money to the person in possession or named
in ‘the award, or leave the question who is entitled to it to
be settled by the court; for it may well be that though the
Collector would come to the conclusion that a certain personf
suﬁcmntly represented the owner to settle the compensatmn,—f
yet that cases would arise “of cpnﬁxctmrr claims where he.

‘would deem it right to refer it'to the court to decide the.

other questions between . such ﬁarties, and’ to 'place' the
mongys in the mean time under the control of the court.
In my spinion the section has no farther effect than that,

In this case there is nothmﬂ' to show that the Collector

- was not justified in paying the money to Tukax dm, and the
- plaintiff is not entitled to maintain this’ action. I may

add that Sir Charles Sargent has considered this Judrrment
with me, and concurs in it, and what 1 have said must be-
regarded as our joint Judement The 1ep1y to. the queatlon
of the Judge of the Small Cause Court will be that the
plaintiff is not entitled to maintain this action. There
must De _]udrrment for the defendant with costs of suit,

“together with the costs of reserving this  question for the

opinion. of thlS couxt and consequent thereon. v

Order accordingly.
Attorney for the plaintiff : Pestanji Dinsha,
Attorney for the defendant : R. 7. Hearn, Government
Solicitor. ' :
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