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Fomed Government Promissory Note—Payment of Faorged Note—Notice
: of Forgery—Delay.

A person who receives a forged currency note in payment is not (in

~ ovder to entitle himself to be paid a second time), upon discovering the

forgery, bound to give immediate notice of it to the person from whom he

" receives the forged note, the rule relating to forged acceptances on bills
of exchange not applying. &

- Senible—that if the delay in communicating the fact of the" forgely of

the note were o great as to damnify the payer of it in his remedy against,

or in his power of tracing, the person from whom he. received the note,
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such delay would be a good defonce in an action blought upon the original -

conSIderatlon

GASE stated for the opinion of the High Court, unde1

Sec. 55 of Act IX. of 1850 and Sec. 7 of Act XXVL
of 1864, by John O’Leary, First Judge of the Bombay Court
of Small Causes:— ’

¢t In this case, which was tried before me on June 23rd,

1869, the plaintiffs claimed Rupees 1,000 from the defendant,

being the balance due to the plaintiffs on certain hundis

accepted by the defendant and at one time held by the plain-
tiffs.. The Aundis in quegtion were, at the time of the trial,
“in possession of the defendant and produced by him on sub-
poena. 7
« The technical defence was payment.
vir—l oc
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«The facts of the case were very clearly proved by the -
plaintiffs, and were hardly disputed by the defendant, -Théy
were as follows:—On the 27th of April last the plaintiffs
held certain Zundis, accepted by the defendant, amounting
in all to Rupees 8,500. On that day one Jejvern Vaklamal

“went to the plaintiffs on tixé part of the defendant and paid

to the clerk of the plaintfifs; named Framjl Jamset]i, what
purported to be Rumeeé 9,500 in currency notes.  He paid
three notes purporting tobe for Rupces 1, 000 each, and ten
notes of Rupees 50 eacY} These notes “erﬁ, after careful

examination, received by the plaintiffs’ sh%ﬂ, Fréamji, and the

Jundis (or kholkhés, as they are termed when paid and can-

~celed) were returned. On the morning of the next day, at

about 11 a.M., the plaintiffs ascertained that one of the notes ‘
so paid to them by the defendant, and which purported to be

“a currency note for Rupees 1,000, was a forgery. I consider

it unnecessary to state the test by which the note was proved

_not.to be genuine; butit appears to me material to state

that “the forgery in this case was eficeedin‘gly cleverly
exccuted, and, as was proved by skilled witnesses in the case,
the note in question would probably be received as genuine
by an\\j\\,.\f\’;rm of merchants in Bombay, and possibly would
not bedetected at a bank. The facts of the forgery having
been - ascertained at about 11 A.v. on the 28th of April, the
plaintiffs sent two of their clerks in the course of that same
day to the defendant’s place of business. One of these clerks,
Mehervénji Hormasji, thus deseribed what took place at the
defendant’s :—¢ We went to the defendant’s that day (April
28th). We said to the defendant that he had paid us one
note too few on the previous day. If we had told him it
was a forged mote he had paid us, he would not have
shown us his book. We saw the defendant’s bock. We saw
that the numbers of the notes had not been taken by the
defendant. We then went to the Commissioner of Police.
We said nothing that day to the defendant about the forgery.’
On the next day, April 29th, at 11 or 12 o'clock, the
plamnffs sent a notice of the forgery to the defendant

“ Onthisstate of facts, Ml Latham, for the defendant, con-
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" tended that the plaintiffs were precluded by their 1aches from
recovering the amount of the forged note from the defendant;
and also that the acts of the plaintiff, in receiving the notes
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. and returning the ktokkds cancelled, must be taken as an ab- Farscusno.

solute discharge of the hundis as .a(rainst the acceptor. Mr.
Latham chiefly rcstedl° his arguient on the case. of Cocks v.
Masterman (a).” On the other ha@d Mr. Ferguson, for the
plaintiffs, argued that, in the firsf p]ace, a person who has

through mtistake reccived a forged purrency note in payment

of a debt is entitled at any time, stbject to the law of limit-
ation, to recover”the debt so supposed to have been dis-
charged, and that he is not bound to give motice of the
forgery ; and, secondly, that, on the well-known rule on tke
subject, the plaintiff, having. given notice of the forgery on
the ddy after they had notice themselves, were in time, cven

supposing notice to be necessary in such a case, -, ‘

«Jtappcarcd to me, chiefly on the eases of Camidge v. Allen-
by (b)-and Robson v. Olzver (c), that notice of the forgery
was necessary in the present case. I held that the ordinary
rule in suchcases was that notice of dishonour must be given,
if possible, on the day after the dishonour. But I held that
the foundation of the rule in such cases was this :( Amt the
holder of adishonoured note is bound to usc due diligence
in giving notice to prior parties whom he secks tb make
liable; that if he give notice on the day after he himself has
notice, the courts will presume that he has exercised duc
diligence, and will not in ordinary cases inquire whether be

might not have given notice some hours earlier. I was of

opinion, further, that in the true spirit and meaning of the
rule as laid down in Rowe v. Tipper (d) the essence of it is

_cither that the plaintiff has, or is presumed to have, exercised .

due diligence, and that a party.who, on the day he himself

has notice of the forgery, does communicate with the party
whom he seeks to-hold liable on the subject of the forged
note, and in so communicating with him purpesely conceals
from that party notice of the fOl‘gel‘y,’ cannet be said or be

() 9 B.&C. 90258, C.8 T 3, K. B.7 (b) 6D.& ¢
(€ 10QB.704 . . [ad) 156, B. 249,
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presumed to have used due diligence in giving notice. Had
the plaintiffs done nothing on the day they had notice of the .
forgery, I should undoubtedly have held they were in time
in’giving notice on the following day. I find onthe evidence
that they did give a notice on that day with respect to the
transaction to the defendax(t, and that the notice so given to
the defendant purposely ywithheld from the defendant all
knowledge of the forgery; and wilfully misled him as to the
facts. Under these cireymstances, and on the anthority of

Cocks v. Masz‘erman, I whs of opinion the plamtxf{’s could not .

recover.

Notice above referred to:—
‘ , “ 99¢th April 1869.
“GirRDHARLA'L FaTECcHAND, K ‘

“ S1r,—We are instructed by Messrs., Grindlay, Groom, & Co., to call .
upon you to pay them the sum of Rupees 1,000, the amount of a forged
note passed by you to them on the 27th of April last, in part payment of
two hundis drawn on you. We have salso to call upon you for an explana-
tion of the reason for your uttering a forged note, and we ha¥e to inform
you that unless the amount be paid before 11 o’clock to-morvow, and a-
satisfactory explanation given as to the matter, proceedings, civil or
criminal, as may be considered advisable, will bc at once commenced
against you.

(Signed) < ManisTy AND HURRELL,”
The case was this day argued before COUCH, C.J,, and
Bayier, J.

Marriott (with him Ferguson) for - the plaintiffs :—The
cases relied upon by the First Judge do not apply, The
plaintiff was under no obligation to give notice to the de-
fendant that the note was a forgery. - The rule that notice
must be given immediately when ‘a forged acceptance is
paid by mistake, as in Cocks v. Masterman, is founded upon
the peculiar rule relating to notice that governs bills of ex-
change and other negotiable instruments of that class—that
parties liable upon them are discharged ifthey do not receive
due notice of dishonour. By reason of the fact of dishonour
not being communicated to him the holder of the bill loses
his remedy against prior parties to it. The plaintiff here
was paid by means of a worthless. picee of paper, upon which
no onc was liable, and the! defendant has lost ho remedy
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against any one. In Camidge v. Allenby, relied upon by the
First Judge, the judgment turned upon the fact that the
defendant had, by the I'thes of the plaintiff, lost his remedy
against the person who aavc him the note. And in the jude-
ment ~of Littledale, J., it is intimated that it would have
been differént if the notes there lad been forged.

If the plaintiff was bound to givé notice, he bas done so in
sufficient time. fCoucm, C.J. :—It is found that the plaintiff
was guilty of delay in not giving nosice earlier, as he might
have done. The®only question appears to be—was notice
necessary.] By the delay of the plaintiff the defendant in
this case has not been, nor could he be, damnified;cas,
though he may have possibly been delayed, he has not lost
his remedy against the individual who gave him the note.
[BavLey, J., referred to Jones v. Ryde (¢), Woodland v.
. Fear (f),and Gurney v. Womersley (g).] Westropp v. Solomon
(%) was also cited and relied on.

Latham, for the defendant :—The only issue is whether
notice was necessary, It is submitted that it was, Payment
- was here made by a forged Government promissori®note,
between which and any other promissory note the law draws

. no distinetion. = There is no case directly in point on either
side, but the rule laid down in Camidge v. Allenby applies.

That case shows that a person receiving a promissory note-

payable on demand is bound either to circulate it or present
it for payment within a reasonable time, and, if it is found:

to be worthless, immediately to givé notice'to the person from
~ whom he received it; if he does not do so the latter is dis-
“charged. [CovucH, .C.J. :—That is because by the.wam of
notice the rights of the.holder of the bill against other partics

may be lost. I can find no authority for saying that if a

paper like this turns out to be worthless the receiver must
give immediate notice of his discovery that it is so.] There
were no rights lost in Camidge v. Allenby ; it is sufficient if

(¢) 5Tount.483. (f) 7EL &B.519. (g) 4 Ibid. 133.
(" 19L.3.C.P. 1.
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1870. __ the person giving the note in payment may have been dam-
MAzt[;lws nified. [Couch, C.J.:—The only way you can put your
Ve

Graomnnyy, 35€ 15 that if the defendant had got an ‘earlier notice he
Fareenano. might bave found out the person from whom he received the
note, and in that way he may have been prejudiced by such
notice not-having been soower given. I am not prepared to
say that a party might yeceive a forged note and retain it,
knowing that it was forged, for such a length of time that the
party from whom he reseived it might be thercby injured,
or might reasonably be mfcn ed to be injured, in his remedics
against the person who gave it ‘to himj but that case is not
made here.] There was here even more than delay ; there
-~ wag concealment ér’nounting to a misrepresentation, and the
defendant may have been damnified. = The rule relating to
the payment of forged bills and notes, though originally it \
may have been founded npon particular instances, secms since
to have grown into a general rule, which the Court will not |
limit in its application. ;
Marriott in reply.

COUCH, C.J.:—1 think that the lcarncd Judge of the
Small’ Cause Court was wrong in applying the rule in Cocks
v. Masterman to acase like this. The rule to be deduced from
- that and similar cases is, I think, this:—that wherc a person
becomes possessed of a negotiable instrument which turns
ont to be forged, he must not, by his negligence, deprive the.
person from whom he received it of his right to take steps
against the parties who may beliable to pay him ;for, though
the instrument may be forged as regards the acceptance,
there may be other rights, arising out of the transfer, either
by indcrsement, where that is required, or by delivery where
the.instrument is payable to the bearer and is transferred
by delivery only. But here the only Hability upon the in-
strument being by reason of the signature, when that
.~ turned out to be forged, it was entircly valueless. On
' t};e instrument itsclf there was no right which. cotlld be re-
. served to the defendant by giving notice to others that it was ’
forged. In principle, this'is somewhat like the case of Cundy
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v. Marriott '(‘l:), in which the Court of Queen’s Beneh held
that where a bill indorsed by a debtor’to-a creditor was
valueless for want ofa sufficient stamp, so that there could be
no remedy at law on it, it was not necessary that notice of
dishonour should be given ; and that the ereditor, though ke
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had not given notice of dishonoury might sue for the original

debt. The only Way in which possgbly the defendant might

avail himself of any neglect on the partofthe plaintiff to com-
municate toe hint the fact of the note being a forged note is
to my mind what I have already sumr@sted—there might be a
case in which, in consgquence of delay in informing the party
who paid the forged note of the fact of its being forged, he
might have lost the means of tracing the person from whone

he himself received it; and if a case of that kind were made .

out—if it were shown there had been such negligence, on the
part of the person to whom the forged note wds paid, in
commuhicating the fact of its being a forgery, that the

party paying it to him had been damnified, I am not pre-

pared to say that it would not be a good defence in a suit
like this. But in this case there is nothir‘(T whatever_toshow
that any injury was caused to the defendant by the delay
that took place in communicating the fact that the note was
forged. It does not appear t lwat the defendant lost any
power which he had of tracing the note, and of enforcing
any right he might have against the person who paid it to

him, or that e was damnified in any way. Under these cir- -
cumstances, I think the rule deducible from the casc of

CorLs v. Masterman.does not appl;

If we are to appl y a rile, we must look to thelmson of it,
and not only whether the case to which we are asked toapply
it comes within the language the Judges use when fhey lay
it down. You ‘must always bear in mind, what I ‘think is
somctimes forgotten in argument, that when you are dealing
with language used by Judges you must consider their cx-
pressions in connection with the case before them; you are
not to take, as laying down a gencral proposition, language
which in most cases was intended to apply only to the

(i) 1. B. & Ad. 696.
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particular case b fore the court. I cannots'sce that this
casc comes within the reason of the rule that has been
applied to it. I think the learned Judge of the Small Cause
Court has come to a wrong decision, and that the plaintiffs
are entitled to recover the amount they claim. Judgment

‘will therefore be given for the plaintiffs with costs, including

the costs of reserving thig case.

Baviey, J.:—1 concur in the opinion just pronounced by

“the Chief Jusnce. Tpe decisions on which the Judge of

the Bmall Cause Court appears to have  grounded his de-
cision were of a dlﬂexent character from the present case.
In Jones v. Ryde, where it was held that a person who dis-
counted a forged navy bill for another, who passed it to

- him without knowledge of the forgery, might recover the

money back, as had and received to his use, upon failure of

thie consideration, in the course of delivering his judgment,

Gisss, C.J., said: “ A case somewhat similar very fre-
quently occurs in practice, on which I should not rely as
governing the law but that it is said by my brother Lens to
be sanctioned on the authority of a case so decided at Nisi:
Privs by Mansfield, C.J., namely, where forged bank-
notes are taken. The party negotiating them is not, and
doesnot profess to be, answerable that the Bank of England’
shall pay the notes, but he is answerable for the bills being
such as they purport to be.” And thatappears to be so, for
in giving the judgment of the Court of Queen’s Bench in
Woodland v. Fear Lord Campbell says, “The bank did

~not pay the cheque as his bankers or on his credit; and if

so they must have paid it on the’credit of the defendaunt as
much as if they had given him change for abanknote, both

. parUes behevm(r it to be genuine ; in which case, if it turned

out-to be for, ged and worthless, an action might clearly. be ,
m‘umamcd to recover back the money advanccd »

Now, here therc was 10 payment at all. What was deli-
vered in payment, and belicved to have been genuine, turns.

out to have been forged, and so there is no answer to the
action.
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With referéhce to the necessity of giving notice in a case
like this, I entirely coneur with the Chief Justice in what
has fallen from him on that point. ,

Judgment was ordered to be entencd for the plaznt;ﬁk, wztlz
costs of suit and the costs of reserving the case, and conse-
quent thereon.

Attorneys for the platntiffs: Manisty and Hurrell:
Attorncys for the defendant Rimington, Hore, and
-~ Langley.

O

Appeal Suit No. 162.

Rusransr Arpesiz DA'VAR ...............4ppellant.
Raranyt Rusramgr Wa'nia! ... veenren despondent.

Promissory Note payable on Demand—Consideration—Interest.

A promissory note, payable on demand, given for interest due on a
mort gage-deed, with interest on such interest, cannot be enforeced by
suit, there being no consideration for the making of such a note.

.

! PPEAL from the decision of SarcenT, J.
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The onoma suit (No 414&_ 1869) was broxight to re-

cover Rs. 2,055, with interest thereon at the rate of four per
cent. per mensem, from the 22nd of April 1869 until pay ment,
due on a promissory note in the usual form.

“ Bombay, 22nd April 1’869.

% On demand, I promise to pay to Rustamji Ardesie Davar or order the
sum of Rs. 2,035, say Rupees two thousand and fifty-five, for value re-
ceived, with interest at the rate of 4 per cent., say four per cent, per
month. :
*“Rs. 2,055,

(Signed) “Rarawst RusTamsr Wa'DI1R”

The case came on for hearing on the 10th of August 1869.

The plaintiff was called and said <1 know the de_f'endant.
The signature to the note shown me is his.. No money was
paid at the time, but there was interest due to me on a
‘mortgage-deed, the amount of which had been setiled be-
tween us.” No other evidence was given,

The defendant did not appear.
vii—2 0 ¢
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