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Mra'Lsa/sa’t, widow. ... Appellant.
VitaoeA' KHANDA'PPA' GULVE, .ooivvviinilLL, Respondent.

Adoption—Shiidrds—Only Son—Mother's power to give her son in adoption
—Vibhut Vidi—Custom— Certificate—Discretion in requiring Security—Act
XXVIL of 1860, Sec. 5. °

Under Act XXVIT, of,1860, Sec. 5, the Court gmntmrr a certificate has
a discretion to determine whether or not it will yaquire security to be
given by the persoi to whom it grants it. The Wigh Court will not, on
appeal, review or interfere with the cxercise of such distretion by the lower

courts,

An adoption amongst Shtdris is not necessarily invalid because the person
adopted is an only son and is married, and has been given in adoptwn by his
mother after her Irasband’s death and without his author ity. ®
' There is nothing in the hooks of authority amongst Hindis to ‘show that
a Vaishya who has undergone the ceremony of wiblut vidd is incapable of
adopting a son. If a custom to that effect exists, ib should e procad by sa_
tlsfaotmy evidence. T

HIS was an appeal to the High Court from an order made by
Mr. Tucker, Judge of the District of Thdnd, granting a certi-
ficate under ‘Act XXVIL of 1860 to one Vithobd Khandéppd
Gulve, enabling him to get in the debts’ and outstandlngs due to’
Khanddppa Mordppd Gulve, deceased.

Mhélsibai, the appellant, was the widow of Khanddpp4 Moréppé
Gulve. From the evidence taken by the lower court, it appeared
that after the death of Khandéppi Mordppd Gulve the respondent.
had been in the possession and management of the property of the

~ deceased for four or five years—as he alleged, as owner, but as the

appellant alleged, as a"ent and manager for her. -

The respondent contended that Tie had been adopted by the de-
ceased in his lifetime, and relied in proof of the adoption on a will
alleged to have been made by the deceased subsequent. to the
adoption. When granting the certificate, the Judge did not require
any security from the respondent under Sec. 5 of Lhe Act -

-The appellant alleged that Vithobd was the only son of his na-
tural parents, and had been given in adoption by his mother after
his fathel s death, and without his previous sanction. .

The appeal was argued before Sausse, C J., and IIEBBI‘RT and
Forpus, JJ.

Westropp (with }um Dhirajlil Mathm udas) for the appellant .—
The Judge below has refused to take securlty from the certificate-

* See Raje Vyankatrav Nimbalkar v. Jayavantrav Lm Malharrav Ranadive, 4 Bom. 1. Q.
TRep., A. C. J. 191. See also Balvantrav Bhaskpr v. Bayabai et al., (6 Bom, H, C. Rep.,
A.C.J. 85, imd Subbahwammalv Ammakutt»Ammal 2 Mad. H. C. Rep. 129
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» holder, qs he ought to have done, in analogy with the practice in the | 1862.
case of the grant of letters of administration, and under the provi- MHAI{‘USA'B“'
sions of Sec. 5 of the Act«(XXVIL of 1860). [HrnsrrT, J.:—Has Viraoss' K.
, this court any jurisdiction to interfere with the discretion of the Gowve.
_court below on the question of securlty”] Q[SAUSSE C.J.:—Have
‘you ‘any authority, to show that there is an appefll in cases where
the court below has refused to take sccurity®] “Under the general
powers of the court given by Reg. IL. of 1827, Sec. 5, cl. 2 and 3,
it could even nov: order the security to be taken, and Act }x};VII
of 1860 must be considered as requiring that security should be

" taken. Theword * may’’ occurring in statates is often construed as
¢shall.” - Certainly it was'the duty of the Judge to take security
when persons other than the petitioner were entltlefi to, or interested
in the property. If the Judge below has exercised an unwise discre-
tlon, t}g court, as a court of extraordinary and. superintending
_]urlsdxctlon, will review it., It ought especially to have been required
i this case, for if the adoption is not proved the petitioner his no
right whatever to the certificate he has obtained. The evidence of
the adoption is quite untrustworthy, and the existence of a will rather
tends to disprove it ; but even grantmg that the factum of adoption
did “take place, the adoption is' invalid : (I.) Because Vithobd was
the only son of his parents, was married at the time of his adoption,
and was given in-adoption by his mother after the death of her

. husband and without his authority : Vyavahdra Mayukha, Chap.
V., Sec. V., plac. 9, 36. [Savssg, C. J.:—Sir Thomas Strange,
in the case of The Rajah of Tanjore, decided that the adoption of an
only son was good.] But the boy must be glven by his natural father,
and must be' given as a dvyamushyayana, as'a son to both his
natural and adoptive father. Ilowever, admitting for the S'\ke of
argument that the adoption of an only son is merely reprehens1b1e,
and not invalid, when given by the father, there is not any authority
to show that the widow may give in adoption an only son. [Savsse,
C.J.:—1In case the father and mother of an only son were dead,
and the son consented, could he not be adopted?] No. The
father has a right to religious services from his son. The father
can, however, consent to share them, but his consent is absolutcly
necessary for that purpose: Strange H. L. 85, 86. There is ‘no-
authority for holding that an ealy son can give himself* or can be
given in adoption by the mother without the father’s consent, thongh |
.she may so give a younger son under some circumstances. *-(11.) This
adoption is mmhd because Khanddppd, at the time of the adoption,

£
*.8ce 2 Mad. T. C: Rep. 129 and 6 Bom. H. €. Rep, 0. C. J. 85, reported »
since the case m the texl was dcculod
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had undergone the ceremony of vibhut vidé.* * This would appear to ¢
be similar in its effects, amongst the people of the caste to “which
the parties here belong,t to the ceremony of sanyds amongst Hindus
of a higher caste. . After undergoing that ceremony Khandappa
became edviliter mor tuus, and 1o act of his could divest his widow,

" Mhalsdbsi, of her estate. That the ceremony was performed before

the adoption, was provad by Mhalsdbdi herself. v
" White and Reid (with them Vishnu Moreshvar), for the
respondent :—7The Court has no power to interfere with the dis-

-cretion of the District Judge as to the taking of secuuty The Act

(XXVIL. of 1860) itself gives no appeal in such a ease, and by
implication takes away any right to appeal that might have been
conferred by previous enactments. There is ample evidence of the
adoption having taken place, and the objections to its validity are
groundless.  The rule of Iindd law which prohibits theg&doptlon‘::
of an only son is merely directory, and does not invalidate™ the
adoption of such a son actually completed : I. Strange H. L. 87 ; ;
Dig. H. L., Bk. V., Ch. IV, Sec. 8, pl. cclxxii. and celxxiii. The
maxim quod fieri non debuit fuctum valet is followed in such cases.

" The text of Vasishtha in the last-quoted passage apparently applies

.

as well to the taking in adoption as to the gift, but it would seem to
be rather in the nature of a religious injunction than a legal prohi-
bition : see. Mitdk., Ch. I., See. XI., pl. 11, atid notes by Cole-

brooke; and Vyavahdra Maytikha, Ch. IV,, Sec. 5; pl. 2. The

restriction, if it exists, does not affect Shiidras, and when the
adopted son is, as here, the son of the sister of the adopter : Vya-
vahira Maynkha, Ch. IV., Scc. 5, pl. 10, 11, and 36; Stcele, pp. 51,
184 (Isted.). Then it issaid that there was no one empowered to
give Vlthoba in adoption, his father being dead, and the mother not
having the power ; but that is not so: the mother is fully compe-
tant, without the sanction of her husband, to give in adoption after

.the death of her husband : Vyavahdra Mayidkha, Ch. 1V., Sec. 5, pl.
‘317 and 18 ; Macn. P. . L., Ch. VI.  The adoption of a youth like

' Vithobd would, however, seem to be rather a case of self-giving, like

the arrogatio of the Civil Law and the Szadat of the ancient Hindi
Shdstra, still partially surviving in modern customary law. - Chan-
deshyar and other ITindq jurists seetn to have taken this view of such

-cases : Digest (Jagannathji), Bk. V., Ch. IV., Sec. VIII. See too

* Vibhut ({“3“?{), ashos applied to the forehead by the Lingfyat Shaivas.
V’de (ﬁi@ﬂ)—-pun supdri, &c. made up into a small parcel ready to be caten,

+ In the lower court the case was argued on the footing of the partics being
Shidrss, but Mr. Westropp in argument staibed that his instructions were

. that they were really Vaishyds or meyah See Steelc’s Hindd Caste,

p. 105 (edn. of 18;7)
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the cases collected in I. Morley’s Digest (Adoption),pl. 62-64, 69. As ___ 1862.

to Vithobd’s age, twenty-five is the limit as to the age of the adop- M.HAESAIB‘*'I
tion in the great majority,of Marith4 castes, and even the few castes Virross K.
* which require that the boy should be given before the maunj cere- Gurve,
mony or before marriage allow the adoption of a near relation’s son

. after that period : ‘%teele, Appx. A. .

" ‘With reference to the second objection, tha@ the adopter, Khand-
appa, was incapacitated from adoptm'r by reaspn of his havm(r
_undergone the cerémony of vibhut vidd, there is no allusion even to
~-the cxistence of such a ceremony to be found in the books on Hindd

law.” It would require precise and reliable evidence to establish a .
custom giving to this ceremony the effects contended for, but the
testimony adduced before the court below on this point, and on the
fact of such a ceremony having been undergone by Khanddpp4, is
.. vague o5 3 unrelizble.
»Westropp, in reply :~Assuming that with the father’s sanction
an only son may be adopted amongst Shidrds; we contend that
* the authorities do not show that an only son can be given, or give
himself, in adoption without his father’s consent. The reason is a
religious one. The natural father is entitled at the hands of his
only son to plenary funeral rites, and of this he cannot be deprived
without his consent, and ex post facto, by his son or widow, though
* he may doubtless in his lifetime.agree to share the future right to
those ceremonies with another person if he be so minded. There
.may be a moral duty on the part of the widow of a childless husband
to: ‘1dopt a son, but the duty of the widow or wife of a'man having
an only son is, for the same reason, wholly opposed to the giving of
such a son in adoptlon The father’s consent cannot be implied to
an act so fatal to his spiritual interest. - ‘ 5
Af the elose of the argument the court directed the following
question to be put to the Shastri :— : m
Question.—* To A'zam (exalted) Vindyak Lakshman, Shistri of the High
Court, the' question of the said court is as follows :—There being an only son
. of the Bhidra class, (and) his father being dead, could he, after he has come
of age, become by consent of his mother the adopted son of his maternal
uncle? Let the answer hereto be written below this, with the passages
in support thereof from the books (of authority). 3rd September, Anno
Claisti 1862.°
Answer,~In Mayfikha, a Smriti (recollection) of (the sage) Vasishtha is
thus (given) :—¢One, meaning perhaps an only som, is neither to be given
uor received P The meaning of this Smriti is written by the author of
Mitdkshard thus: —¢The prohibition regarding the giving of one (only) son
applies ouly to thé giver. Nevertheless this meaning of the author of the
Mitakshard is nob consistenb with what is the pla,m meaning ‘of the Smriti
passage. Therefore, the giving 6f one (oniy) son seems to ﬁbc p}ohxbxtoc\.

i
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1862, Nowamong Shfidrds, if a mothor gives her son, of age, to her brother to bec
Muasy B41 adopted, there iy’ no objection. 8o it'is stated in Maytkha. May this be
. known to the Khudévans (divine personages).
Virosa' K, 0
GULVE, Authorities.— Maytikha, p. 107, line 7 :—* Ono (only) son should neithoer

be given or received, (because) he saves persons’ (Tho Shistri’s meaning :)
One son shonld nob be given and received, because he saves his- foreborn
(z e., predeceaged). [That is, by performing their funcral rites, the Shrdddhs
ab Gaya, &c., he corveys-his foreborn upwards (to heaven)].

» ¢ Mitdkshard Vyavrxradha,ya, leaf 54, side 1, line 3:—* From the use of:
poverty (it follows tnat) in prosperity (the son) should not be given.” This
prohibition is the giver’s (i.e., applies to him). Meanmw Because it is said
that in adverse time the son should be given, in the absence of adverso time
(the ‘son) should not be given.  This prohibition applies to the giver. 8o
the prohibition that one (only) son should not be given (also) apphes to the
giver alone. ®

‘¢ Maytikha, p. 109, line 8 :—* Hc who is married, and cven he Who has a
child (or children), can become an adopted son.’ Meamnn‘ ;e who is
married, or even he who has a son, (can) become an adopted son. i‘iﬁ i

- there seems to be no ob’ection to a grown-up son being an a,doptcd son )

"¢ Mayikha, page 102, line 4: i Let the mother or father give.” Meaning :
Either the mother or father shou]d givo the son to be adopted.

“Mayukha, page 105, line 8 :—* A daughter’s son and a sister’s son should
be given to a Shidrd only” Meaning: A danghter’s son and a sister’s son
should be given to a Shadra.

ViNA'vAK LAKSHMAN SHA'STRI.

4¢h-September, Anno Christi 1862.

Sept. 10. Saussr, C.J., delivered the judgment of the court:—

Our judgment in this case is formed withont reference to the opinion
of the Shdstri. This was an application for a certificate of ad-
ministration under Act XXVIIL. of 1860. The certificate under the
Act gives merely a power to collect the debts of a deceased person,
.and make over the money, when collected, to the person entitled

5 to them as owner. This Act gives the court a discretion in tak-

1mo- security - from the person to whom the certificate is granted, and-
so did Act XIX. of 1841 ; and the whole course of legislation on this
subject proceeds on the assumption that the court below is to exercige
its di§cretion ; and'we do not think we should be justified in inter.
fering with that discretion. :

The appelhnt MhAlsdbéi is the widow of Khanddppa. Khanddpp4
died as a separated brother without natural issue. Primd faeie:
Mhélsabii would be the Iegal heir, and be entitled to the certificate
to collect debts. - But Vithobds 1ntufu*ed with her primd Sucie
title. Tle said that he was brought dp from his infancy by the
deceased ; that Nis marriage was petformed by him at his own ex-
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jpense;” that he was living at his house up, to the time of his death, 1862. .
and that shortly before his death he was adopted by him. The M;IAILS“' BT
adoption was made in 3 public manner ; the respondent continued Virrons' K.
“after his nncle’s death to manage the estate; and he was treated as ~ GVIVE:
his adopted son by Mh4lsébi herself and by others. There isno

doubt in our mind as to the fact of the adoption. . Two objec-

tions to it were, however, raised. They are Jegal objectiéﬁs such

as, if well founded, would make the adoption quhd and leave the

whole ‘property te, the widow. The first objectlon is that Khang-

4ppd was not in a legal position to adopt & son, because he had
undergone the ceremony of vibkut vidg some days before his death,

the effect of which, like that of sanyds, was said to be that the

person undergoing it abandoned worldly matters. © We have great

doubt as to whether this ceremony took place at all; or that its

effects ‘prpved to be similar to those of sanyds. No authority has
“péeirshown as to the existence of this ceremony having been recog-

uided by works on Hindd law ; -and if there is no written law on the-

squeet, the only mode of proving its effects is by evidence of

custom or usage having the force of law. It is clear, upon the evi-

dence before us, that there is no custom or generally established

usage proved as to the effect of this ceremony, even if we were of

opinion that it took place.. As there is mo written law, and as no

custom or usage has been proved, effect cannot be given to the
objection. \Ve, therefore, think that we must treat Khanddppd as

having been at perfect liberty to adopt a son.

- The second objection to the legahty of the adoption is that there
can be no adoption without the consent of the father ; that 2 widow
cammot give her son in adoption without authonty, express or im-
plied, from her husband. That proposition is at: variance with the -
books on Hindd law. ' In I.\Strange 8271t is thus laid down: < Of
Lier own mere authority, the mother cannot, in general, give her son
to be adopted, any more than she can adopt, her husband lLiving ;
unless he have cmigrated, or entered into a religious order. But his|;
assent may be presumed ; and after his death she does not want it,
a widow having this power, and a wife also, if the distress be
argent.””  But this power does not exist only in distress. I. Strange
81: “Nor is it necessary that it should proceed, as eommonly
supposed, from any public calamity, such as actual famine; provided
it be sufficiently urgent. And though there should be no distress
to jnstify the gift, it will be good notwithstanding : not being
vitiated by the breach of a prohibition which regards the giver only,
not affecting the thing done.” And I. Strange 95: « There must
be gift and acceptance, manifested by some overt act. Beyond this,
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legally speaking, it does not appear that anything is absolutely.
necessary.” In the Mitékshara, to which Sir Thomas * Strange

Virnosa’ K. ‘refers, it is said that if the son is given by the motherin the father’s

GULVE.

absence, or in case of his death, it is a good adoption ; and, with
reference to distress the same authority says that the prohibition
regards the giver only It is very clear, upon the evidence, that
Vithob#’s mother was present when the ccremony took place ; and

- her consent mus't,wtherefore, be presumeéd. ‘There is then the giving

in adoption of a son after the death of his matural father and with
the consent of his mother. That he isan only son can make no
diﬁ’erénce, for it is plain that the father can give an only son in
adoption; and the mother, after the father’s death, can exercise his
power of giving *in adoption, and if he have not previously in his
lifetime manifested dissent, his assent will be implied : Dattaka
Chandrik4, Sec. I., pl. 31, 42 ; Colebrooke’s note to M]tak Ch. L,
Sec.IL., pl. 9 ; Vyavahdra Maydkha, Ch. IV., Sec. V., pl i
no authority has been cited to show that she has not .this powertin
the case of an only son. In the Vyavahdra Mayikha, Chap. IV,,
Sec. V., pL 19, it is said that “a m'\rned_ man, who has even had
a ‘son born, may become an adopted son.’ The authorities | appear, .
upon the case argued, to bear out the view of the Judge below.*’

The widow ‘however, unfortunately, is mnot concluded by the

. opinion given with reference to the gvidence adduced upon the

application for the certificate. She may institute a regular Civil suit,
Upon the whole, we think that the certificate was properly granted,
and the Judge’s discretion with regard to the taking of security was
properly exercised. The adoption took place in the presence of

. Mhalsébdi, who could then have made any objection she had to it.-

As she made mo objection at the time, and allowed Vithobi to
manage the estate for six years, during which it was notorious that

s he went by his adoptive father’s name, the opposition made by her,

when Vithob4 applied for a certificate, was clearly vexatious. The
certificate would not have deprived her of her rights (if any), as it
was a certificate merely to collect debts. - She must be ordered to-

pay the costs of this proceeding. -

Order accordingly.

* See Vishram Baboorow v. Navainrow Kusce, 4 Morris™ S, D. A, Rep. 26.— Ep,
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