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Morigage-——]?a:mama-——ﬁ’gmty of 'redemptzan.

- A mortgage deed of. gatkuliland contained & clanse by which’ the mort-
gagor agreed, at the expiration of: the period for. which: ¢the mortgage
. was inads, fo give a razinama of the mortgaged land

in accordance with this stipulation, the mortgagor gave in amzmama )

to Government, by which he gaye up all claxm to the land _which- was
then grauted to the mortgagee, .
. Held, that the equity ofredemphon of t;he mortgavor was tbereby
\:tmgulshed ~

un]ess the mterests of Government are atfected e

Thls was a Special Appeal from the Jecision of C. B ]zon, |

~ Senior- Asiistant Judge at Solapur, in' Appeal Suit No.
-240 of 1867, am_endmg the decree of the Munslf of
Mareh. ‘ : :

The suit was: brought by Ramabai to redeem tbree ﬁelds "
(Sm'vey Nos. 318,320, 215) at Khem; which had beén: mort="

'gaged to the defendant on’ dlﬁerent occassions’in 1854,

Tbe defendant Ranu, answered that with respect to Nos
318 and 320, the: ‘mortgagor’s right to redeem was loss, and
bis claim barred; and with respect to No. 213, that one year

after the mortgage the plamtxif entered into Jan agreement“
with the defendant, in accordance with' wh:ch he gave a.
razinama.of the field, and that the defendam held ihe land

from Government... . o
The razinama was to the followmg eﬁect‘-—-

“To the Government of the Honorable Company Bahadur: The razi- .’
nama of Ramabai Kom Mahadn Mali Devkar, inhabitant . of the" vx]lage

of Waije, for the Fasli year 1264,

“At this village three numbers ‘o holdings. stand agumst my::name
(Nos. 213, 318, and 320, These numbers I cannot-undertaketo cultiva:...
te for the year 1865, for I have not, thelrequn;te'numbet of plough oxen;
therefore, by reason of my inability, I have given, up these ﬁelds of my

own accord, Governmeént may Jet them to any ove else to culnvate
I have no maunner of pmpnetors cluim’ left ‘on these. numbers. “Thisg™
 resignation was g:ven o the 25th Apnl 1854 g
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The Governmsnt need not be made & party to a smt of thls nature
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The mortgage deed contamed the following _clause’s—¥ T
(defendant) shall give a razinama of these ﬁelds next- TFasli
year, and you may have a transfer of the lands .to your .
name, and you may bold them from Government ; Ishall :
set up no claim to the sald fields.” o

- The Munszf of March decreed the - redemptlon of. ﬁelds

.- Nos, 318 and 320, which were Mirasi fields on: payment of.

principal and interest; holding, that although the termof .

.the mortgage wasover; the title to redeem was not lost,

With respect to No. 213, hethrew out the. plaintiff’s. claim, -

_holding that the equity of redemption had been { ¢ extinguish-
. ed by reason of the subsequent mzmama, by which he -
' abandoned the land absolutely o T

The plamtle appealed. from thls declsxon to the Assxstant
Judoe at Solapur, on: the ground that. .the: mzwama -could
not have the effect of extmgmshmg bis equity of:. redemp-:

- tion,

© The Asqstant Judge held’ that plamhﬁ's rxght to’ rédeem

- No 213. was not lost by reason of “the razinnmar “Heé: gaid.
- that all the three fields were transferred to.the:: defendant,as
- secunty for the debt; that:no evidence of zalé’ was addueed, ;

~ the razinama proved nothing,as it referred.in.the’same terms ’
" toall the fields. Razmamas, be said, ‘were authorities to the

reverine officers to transfer fields from one - person’s name ta

- another; The Assistarit Judge’ accordingly . -amended. tha’
" decree of the Munsif, by'allowing the plaintiff to recover all

the fields, on payment of. principal and .interest due ,upon

" the mortgage.

:The- ‘special appeal wag argued before WARDEV and“,

‘ LLOYD, Jd, Co

" Gopinath Sadaslma for the appellxmt --The razinama ig |

..~an absolate’abandonment of the right of the plamtxﬁ to the

land mortg'\ged This is clear from its terms, *He had

~ no-monner of claim over the fields ; the Sirkar might lét the '
' ‘bolding to any person it -chose.” ‘The razinama was given,
. moreover; in pursuance of an agieement inthe mortgage deed
“ in which it was stipulated “that if withina year’stime the’

.
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“debt was rot paid oﬁ: the rnortcraaor would give u razinama,

" of the ﬁelds, and then the movtgagee might - take the lands.

‘from‘Govemmenf, and transfer them. to his own‘account, the
m‘ortgagbr agreeing to make no m:inn-'er"of{'claiml upon- the
fields or the trees. that grew on it.” Plaintiff’s interest in the
land was completely at an end when the razinama was given
to the Government, and 10 eqmty of | redemptxon could
Uremam in him atter abandonment, -

Bhairavnath Manq'esh for ﬁhe"réspondénf'-iThé pléihti{f

B clauns as mirasdar, and in Special Appeal No. 277 of 1868

it was held that a mzrasdar, though he glves a ra,.znamar,'

has a nght to recover his land within -the time- allowed by
law, unless h* gives up: his miras rights over it Tbe .aban~
- donment in this case is only temporary, forthe purpose of

giving. complere effect to the mortgage security, and is not,

intended to be operative beyond. the mortgage term.  :The

razinama is only an: authorzty to transter the holding from

one ‘name to another, - Amortoagors eqmsy of. redemptxon
can only be extinguished in’ one of three ways; I,. by a
decree of foreclosure; or, II., by lnmtatlon or, - III by a

bonafide sale or release of the right for valuable' conside.’
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ration (Addision on Contracts.. p. 257). There has been

no foreclosure dedree; the claim is not barred by. lapse

"of time; and there has been 0o sale or release of the right to.

,redeem for 2 fresh and valuable consideration. The razinama
i3 without _consideration, apd cannob theréfore operate
as a release, In Special Appéal 75 of 1868 there was &
mortgaype of land for a term of years. Ina subsequenb deed
of sale between the same parties relating to some other land,
allusion was made to the land first mérfgaged, to the effect
‘that the first land has been already sold to you. " When the

mortgagor sued for redemption it was held that this allusion

to the mortgage transaction in th‘e,'sﬁbsequent deed did not

take away the mortgagor’siright to redeem, as no considera-

tion was shown for the conversion of - the. mortgage into a -

sale. The racinama in this case was'equally without any con-

sideration. Tastly, in a leading case upon the constra zction of
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~razinamas, No. 519 of 1863 (b), 1twas held that the Collector
‘should be:made a party in a suit founded on the abandonment *

of land by razinamasto Government.

Gopinath Sadashiv in reply:—The land. is not.mifas: land.
It.is expressly stated that it is gatkuli land, in contrast ‘with -
the two other ﬁelds which-are miras.+ The precedents there-

-fore do not apply. . The razinama was given owing té the

poverty of the plgmuﬁ’, and his inability to pay the assessment,v '
This was a sufficient consideration for the abandonment.

Per Curiam:—We think that the plaintiff’s abandonment of
the land was final, and without reservation. There is always
a-distinction between razinamas with express words of unre-"
gerved-abandonment and’ rdz inamas without such words; The
former are total abandonments of all the interest of the bolder' _
in the land. The land isshown to be- gatkuli and. not miras
the precedents therefore do not apply. Government have no-

: mterest in cases of this sort, which: are mere matters between. .

party and party, and do not affect the interest:of Government -
in the land. Government need not'be made a- party except

“when the mirasi or, gatkuli tenure of the land is a -point “for,

determmatmn. We hold that the razinama is evxdenne of
complete abandonment by the plaintiff of. hls interest. as .
holder of the land under Government, and accordmgly amend.

‘the Judge’s decree, by throwing out the claim to No.'2l3.'

.De1 e awe)zded

(B): Thls case, in which Ravji bin Gonnd and” Bhava bin DeYJI were

" appellants, and Bapu bin Darkop was respondent was a Special Appes]
from the decision of W. H. Newnham, Assistant Judge, Abmedpagar,in

Appeal Suit No. 157 of 1863, revéising the "decree of the Munsif of
Nasik, The judginent of the’ Court ‘Couch, C. J. Newton and Warden, -
J.d.,) which states. the facts, was delivered by Couch C.J.:—The ap-
pellan'ts, Ravji and Bliava,sued ihe\respondent Bapu, to recover a- field,
No. 9,in the village of Oohli, alleging that it was theirimirasland, but.

~four years sgo they allowed it to fall waste, and thex Bapu occupxed 1t

without their leave, and now would not restore it,

Bapu answered that the appe]lants ghandoned the field bv mzmama ‘
wpon which he had takenup t the ]ands from Goverpment. ’
The appellants, in reply, alleged that there was a custom in the faluka

- where the land was situated £4r ‘occupants‘to abandon the -land without

abandoning their miras rights over it, and 1bat_ they. might gftgrw_axdg

resume possession.
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* The Munsif found that the custom was admitted by the defendant.... -18697
He found that the plamtl&s had miras r:ghts in theland and made a decrev o e
- in their favour. ‘::;iv%la{?
Bapu appealed onthe ground that he bad talxen up the land from Go Jv e
~ vermment, and that ﬁavp and Bhava, having abandoned their righte,liad Rantabai Kom.
noright tosue. - Mahadu Mali,
. The Assistant Jud«e revexsed the Munsif’s decree -on the - -ground—
(1) that the Munsif was mistaken i insaying that the miras rights of the
appellants were acknowledged by ‘the respondent, and that thers ‘was
not sifficient evidence. toshow that the appellants were mirasdars; and,
(2, that the razingma which had been given by -the appellants"was ’ an
abandonment of all their rights to the land unless specified tojthe contrary,
Agaipst this decree the original plaintiff’s appeal,contending that they
have by custom a right to resume the land notwithstandingthe mzmwmw_
which it is not disputed 'was given by them.’ :
" We think the decision.of the case will depend mamly upon the’ construc '
tion to be putupon the instrument by which the appellants 'professed to
abandon their land toGovernment;and that the questian whethera  person

giving such aninstrument can after rwards resutne the land, .and,if so,upon )
any and what terms as to paying'arrears of assessment, or mangcom-

pensation to-a subsequent occupant, is oune in which the Government. is
interested. Before we can decide upon the effect and operation of the g~
" zinama, and what rights in the land the appellants relinguished by it,and

whether they retained the nght to résume the possessmn it is necessary
that it should be determined whether the landisir fact min as,and the ap-

- pellants are entitled to it as mirasdars. Upon'any construction that can be
“put upun the instrument, their right to resume the possession’ would ap-
pear to depend upon this. The' Assistant Judge- has found that the appeI-

lants have not shown themseives to be mirasdars. This finding is objected
toin the grounds of appeal as contrary to the admissionfof ther respondent;

but we think the Government is-interested.in the questlon whether the
appellants are miraedars. We should not be justified in reversing the

ﬁndmn' of the Judge in tHis matter,and treatmd the admlssmn of the re.
pondent as sufficient proof of the fact without, “Further i inguiry, and we

.remand this suit to the Court telow,totry and determine the issues whe-
ther the land claimed is miras land, and whether the appellants were at
the time of giving the razinama entitled thereto as mzmsdms

*Thé razinama inust be construed according to the plain meamng of
the language used, having regard to the rights of the party in the land
recogmsed by law; and no ground exists in this case for’ admxttmg the
evidénce of this alleged custom in the taluka fo explainit or to conteadict

“it, or vary it by annexing to-it-a right of resuining possession, which can
not be gaﬁhered from its language. ,The custom admitted by the defends
ant iz for mirgsdars to resume land abandoned on -actount of exhaustion,
bt in the Yazinais the reason for abandoning is stated to' be -that ' the

- parties were too poor to cultivate the land. The Collecter must be made

"a party to.the suitand notice be giveh to him avcording. to See. 73 of Aut
VI of 1859,
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