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~awarding the plaintiff’s-claim.

' BOMBAY HIGH COURT EEPORTS..

Special Appeal No. 87 of 1869. -

',-.Knsbnapa valad Santn. oo . e Appellant
' Panchapa valad Gupapada,' et al-* Respona’ents.

- Sale of immoveable property b Y Court—éSettz'ng aside
sale—Suit to recover back p‘unhase~money— Civ.

Proc. Code, Sec. 258.

A perchaser at & . Court's auction sale (not set aside under the pron
sions of the Code of Civil Procedure), who has been e]wted from the
property he has purchased, cannot recover: back the purchane-mone}

. from the jondgment-creditor, there bemg no warranty on the part of the

latter that his judgment-debtor had any interest in the propesty sold,
])l’wndu V. Ram;z (4 Bom. H. C. Rep. A. C. J. 114)
commented on.
Thxs was a Specml Appeal from the decision-of A, o Watt
Acting Senior Assistant Judge at "Solapur, in Appeal Suit

“ No,110.of 1868, reversing the decree of Krishnarav Sudashiv,

Sadar Amin of Solapur, in - original Suit JNo. 8 of 1.:64.

- The facts suﬁimemly appear from the Judament
The-Special Appeal -was argued in Apn} 1869 before

-'GIBBS and Lroyp,.dd:

- Shantaram Narayan for the appellanf

Bhanavanaﬁa Mangesk for the respondents.
Cur, Adv. vult,

_) 29th Sep*erﬁber——GIBB J.:—This is an action, by the
“purchaser at a Court’s auction., to recover possession | of a

house, which he there purchased, or to’ receive_ back the’

=pm‘chase-money, he having been dispossessed of the property

in a suit brought by one Baba, who established his title *
thereto..  The Munsif awarded the purchase-money with
interest, but the Senfor Assistant Judge, on the authority of
the case of Dhondu v, Ramji (a),.held that phmtxff could mot
recover the purchase-money, and Yejected the claim. The
defendunts in the present suit were the plaintiffs and judg-
ment-creditors in the suit under which the;sale took place.

- Tu the present case it is sought to re-open the quesmon,
disposed of in the case of Dhondu.v. Ramji above quoted

and the case . of Freesh Chunder j"ottav v. Lookhoda,

(a) 4 Bom. H. c. Rep. A. C. Jo 114/
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Moyee Dabee (b), in which the Calcutta High Court,” under /1869
_ circamstances similar to those of the present case, . decreed I\rxsh:apa
the return of the purch'\se‘money, as also some. observa{xons valad Santy
'wblcb fell from the learned Chief Justice. and Sir derleSPanchappa valad
Sargent in the case-of the Bank of Hindustan v. Premchund (’“'P“dv‘m
t al.
:.Razc/zand (), atre brought forw'zrd in cupport of special
appellant’s cuse.’ . ‘
Now, with reforence to the Calétbta case quoted, I wonld'
) sxmply_gbser\e that the opinion there recorded, W})wh was
followed in another case, Brojendur Roy v. Jugurnath
Toy, (d), does not appear to nieet with . the concurrence of
some of the other judges,.as in a 'dAecisio'n" reported in 2
‘Bengal Law, Reports A, J. Civil 82 (¢) [it' is mentioned by
Jackson, J., that if it were vecessary to decide the questlona
n wonld have to be referred to a- Full Bench, the decision
in the first volome" of -the Weekly Reporter not meebxuo-'
with the aproved of himself and his colleﬁgue

‘The observations of the learnéd Chief Justice of this Court
‘ above alluded to are as follows:—*It "is nof now necessary
to determine what is the proper ‘course to' be pursued
by the -purchaser in"order to recover back the -purchase-
money 1t muy be that, under section, 258 of ihe (Jml_
Procedore Code, in‘a properly constibated suit, the Court’
‘ought to direct ihe money to be restored. I give no opinion
upon that.,”-~p. 93. ' '

..Samenf J.s observations, at ‘page 96, are these: ' “A
question must arise between the execution ereditor and 'the
, purchaser There must be an equity on the part of the Jattar
to recover back his purchase money, 2s thé consideration for
1t has failed. This depends on the general pnn(nples of cquity |
and it also uppéars that it is so uncer Sec. 258 of .the Code
of (ivil P{ocedme. That section, in my opinion, being .
~"general in its terms, applies to all cases in which 'a sale is
set aside, and not mere)y when it is set aside by reason.cg
gome irregularity in the proceedings ; and so it would appear
to have been decided by the High Court in Caleutta.”
(51 Cale. W. Rep. Civ. R. 5. (c) 5 Bom. H. €. Rep. 0. C. J. 93, 96
(d) G_‘Ca']c. W. Rep. Civ, R.147. (e) Rajib Lochan v, Bimalaniani Dasi
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Knshnapa va]ad

‘bantu

’ﬁbuirsh HIGH COURT- REPORTS. |
'W hen the case of Dhondu v. I‘am;z was argued before- the
ﬁhen ‘Mr. Justice Tucker and myself no mention was made
“of ahy decision of tlie:Calentta High, Court, bat I know find,

Panchapavu]ad .in addition to the case -above alluded "to, a’ similar case

Gurpadapa
et alt

-reported in "6 Cale, Weekly Reporter 147 (¢). In my

' _Judvmentfdepended a,good’ deal on- the English rulings

that no warranty was given at a sherif’s sale, and I -am still

“inclined ‘to that opinion.=.But 1 prefer now to deal with
: the questxo'z eni.rely on the provisions of the Civil, Proce-
_dure Code; and with all deference to the opinion expres=ed by

._(,alcutta High' Court, and.to the opinion e\presqed by

my learned brother Sai‘aent I consider that the provisions
of Sec. 258 should not be interpreted in the very broad
manner which has been 80 rrgeeted

. A Full Bench of. this H1gh Court in the " caze of Peg v,

. t](nshna Parashram {g) applied the privciple laid "down in
lﬂlarrzage v. The Eastern Lountlm Railway Compary (71),vxz .

that the hpadmas of the-various divisions of sections may be
reférred to as a "guide to determire the mefmm« of p “section
in' the Criminal Procedure Code. On the same prmcxple 1
consider that the heading “Of sales in execmmn of ‘decrees”

“shows that, Secs. 248 to 272'are to be taken as the ‘portion

of the Code especially relating fo that sub]ect, and that the
Jaw relating to such sales is contaired therein. 1 will review
these secticns ¢ section 248 and 24Qapply to all sales ; they
state by whom the sales are’-to be conducted, and what
notification-is to is ssued to be the public, as also the time of
sale ; sections 230 t6 252 app]v to siles of moveab‘e property

“only: section 250 permits process for attachment and. sale.
. of such property to be issued =1multdneomly ; section 251

prov1de; for the mode of payment for such, and section 252
provides ‘that no’ irregularity shall vitiate the salo oE such.

"+ property, but leaves ‘any persen 50 injured . to recover

aamagl‘“ by a separate suit,

.Sections 253 to 260 refer to sales ofxmmoveablo property ;

: 'and to theee it.is ncw necessary to pay very ca reful qftsn-

(v9) Bro;endor Roy v, Jugurnath Rm 2y Bnm H.C. Rep. C‘r Ca. 69
(h\ 9 IIo Lo. Ca. 32,
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tion, After stating the amount of deposite, and provxdmﬂ' T isep
for the paymenf -of ‘the balance - and , the conseqhiences, thl‘i's’mapa\alad'
"default, the 256h section provides for the conﬁrmatxon of  Saptu
the 1 v

sale by the Court. It contams the followmv proviso: —Panchapa vl *
Gurpadapa’

t-any time within thxrty days from the date of the sale, |

wapph‘ca‘c_xon may be made to the Court to set aside the sale

on the ground of any material irregularity in. publishing or

-conducting the salé; but no sale. shall” be' set ‘uside”on the
ground of such irregularity, unless the applicant shall prove -
to the satisfaction of the Court that- be bas sustamed sub-

stantml m_]my by. reason of such- irregularity.”

The 257th section prowdes an appeal anams{ ‘an order
disallowing an obgectmn. i
Then follows the 258th section, Whiuh runs thus:—

" “\Whenever 2 -sale of immov8able ploperty is set aside,
the purchaser shall be entitled % to.receive back his- purchase-’
money, with or without interest, in such manner as it may
Aappear proper to the Court to direct in each instance.”

The 259th section provides for a certificate bemO‘ granted

to the purchqcel on the sale hem(r made ab:olute.

‘Now, it appears to me that the batural apphcatlon of the
QJSoh section is to the two preceéding sections, and that
nfter the. words ¢ wnencver a sale of immoveable proper{y is
“set aside’” we must understand the words ‘“in the manner
above” mentlomd i, OB the, mound of any materialirregd-
larity in conducting or pub]lahmv the snle. T cannot see tb at
.any wider 8Copo § should be given thém. DBat itisargued tbat.
;thé effect of a suit brought under section 246;.if the plaintiff
" be successfu], is’ really to set aside the Court’s sale, and
thexefore in such a case section 258 is applicable; and the -~
purchaeer, who hag been depnved of the property which was .
. put into his ppssession under the “sale, should have the |
. purchase-money returned with or without intefest, Now'

" these are nearly the facts of the present case. . Krishnappa.
~was the purchaser at a Court’s auction of the right, title, and
mtexe~t of one Hanmanta in a house attached and sold as that
-person’s property; "The salo was made abeclate, the certifis

" este granted, and Knsbnappa was pub in. posseseion, One
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1869 i%aba, instituted a suit a atraihst Kriahnappa, Hanmanta, anr'i
hnshnapa\alédthe judgment-creditor at whose suit the sale took place, and-
bantu - established hig claim to- the llome, from which. Krlshnapa

. pamlnpa caladWas then ejected. \Tow, can, it be said that the decree
Gurpadapa. against Krishnapa sets aside the sale at which he purchased"

4 etAal © {lonsidering the various provxslons of the Civil Procedure
Code, and its distributions- into partsand subjects, and its

great fuliess of directions, I cannot arrive at the .conclusion

that Baba’s decree can bs considered in the light of an order

setting aside the sale. What. did Krishnappa purchase at

the sale? The right, title, and intérest of Hanmanta in the

house, and nothma more. There was no warranty that

Hanmanta had sny “right, title, and interest in‘it, and,

" therefore, he brought at.hla own I‘lak and if, in a subssquent
suit, it was decided that Flanmant’s right, title, and interest
were nil, and that the entire #property belonged to Baba, I
cannot consider that that decree in any way affected the sale
to Krishnapa of such right, title, and intérest, which
_stlll holds good, although what Le bought now proves to. ba
worthless. Had the Legislature intended the effect of sec-
tion 258 to have the wide meaning which the Calcutta High
Court bas given, and my brother Sargent would give to it,-
I feel sureisthat the clear intimation of such intention would
have been found in words in the Code: Baf such nat being
the case, I, for the reasons above rccorded, adhere'to the'
decision at which'I arrived in Dhoridu v. Ramji and 1 “would

. therefore confirm the Lower Appellate Court’ s decree, with
costs,. T o B

E LLOY,D,_J.:%TI}@ sale not having been set aside under the’ '

‘proyisions of the Civil Procedure Code, .I fally concur. with-

.my brother Gibbs that Section 250 does not apply in this
- case; and as no authority has been pomted out which would,

" under the clrcumatance justify ocur directing a refund ot:

. the purchase—money from the parties at whese instance ‘the

) property was sold, the decree of the Senior Assxstaut Judve
must be upheld; - : ‘ :

. Decree conjir med
Note.—~8ee the ]ud”mant in Sow damitu Chowdian v. Brishnoa Kishon

* (4 Beng. Law Rep. F B, 11), which is to the same effect as the above
wRd, :
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