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¢ l

, e ﬁv'xdcd. W heta an action on a 3ud;mxnt or deores witl  1€e9.
not’ give to the plaintiff a bigheror better remedy .than he Manchiarans
v ad
:ﬁrea(‘y has; ‘there is.no advantage in allowmfr it to be  Ka talliandas -
brought ; anil it . $n g ~y v
srought 3 anll 15 wonld ba: contrary to the spirit of the . Code € Bakshe Salieh

of (,.ml Procedure to do so. Wl rere it will give 2 hwher ar mir Mainndiy

b ¥
botter remedy the case is differcut, and ilere are cases jn  BUAN
'i which an action may be the only. mode of enforeing judg-
ment or decree.. For thess reasons I ‘am of  opinion the
-~ decision of the Judgé of the Small Canse Court of Surat is
righs,
-Liroxp, J,, concurred. -
; S Dee 1.
Spemzl Appe':l No. 06 of 1868, _ L
Da uba Anandrav.... .. .. ver e Appellant
; The .)’.' B.and C. L Railway Compaby... .. Respondent,

/respass o 9mmov°able prfwm'fu_-]famag Qi l.marrwﬁa. o

- Where ﬂve aetenda']‘" withoits Jeavs !"rarx"&r’ on'thelacd of the pxam
iffand removed a large quantity of stone therefrom, it was held that the.
. plaintify was entitled 1o recover by way of damages the value of the .
stong after it was quarried, and that thy defendants were not entitled to
" adeduction therefroof the cust they hadi ‘n.(mrc-" ncnarrvin""fne stone,

This was a Special Appe'” from the detision nf A, Bosan-
qb.n:, Judge of the District of Thana, in ‘Appeal Nait  No..
452 of 1868, amending the deeree of Madhavrav &hmhmr

" Muopsif of Dabunuy, in Original Snit Xo. 689 of 1867,

The Special Appeal was heard beforo Chess and Lioyn
Sk, on the 11th'of August L‘*é?’* ‘

- ' . ] v .
Vishvanath Narayan M(mdﬂ for spacial appeliani
“Latham for the special respondonﬁ,

Cus-ade, ruil.

st ‘Bﬂcen‘wer }St‘;;}_——(}iss.’«‘, J.. in “delivering the judg-
rrent of tE Court said : ' ’ Ce

m

ﬂ Jh,t.s'.‘.s 2 #uit to recover from the defendant, 'he Bombm\
- Baroda, wnd Central India Railway Compan;, a sum of
"fal 2,487-11-8 damages, on rccount of trespass committed by
the latter on'certain lands belonging to the. plaintiff, and



- 1868
"I)ajiba -x nandrav
 "The 'H B. and
¢. 1. Railway

Com pany.

FOMEAT  HIGH COURT WEFORTS,

qav‘rjmrf and carrying'away stones therefrom, and obhermqs

rendering itunft for purposes of eultivation,

[y

Thé Munsit of Dahanu, Azam Madhavrm Sheshgir, gave

Jndc*meut for the plaintiff ; and divected that he - should-

the valne of stone, Rs. 576 the amount of mesne profits up

{0 date of julgment, aid Rsl 181 for restoring. the vlan.,

10 its formér state ; in all Rs. 2,423-10- *’ toaelhef with
interest at 2 per cent. on the amount excludmp‘ costs of e«

storation. at 2 per cent. rér mepsein from the da e of p}amt :

“and costy, together with interest at: the same rate on tbe

whole sum, ‘ine tading edsts, from the date of decree. up fo
5-ml hqm&atzox“

: recover from the defendant Rs: 1,666-10-3, on ‘account of:

Dissatisfied with this- decizign, the “mrnt of ihe Rallv&} ,

(‘on‘panv appealed to ‘the Dis rict Judge,; who laid dovwn four

 issues for trial. . His fireh iesne was whether the claim” was

harred by the Law-of Limitations, His finding "was'in the’
‘negative, and for the plaintif. His second issne was what -
wag tha value to the plaintiff of the sioihe taken bv the de--

fendant from his Eand jand bis finding wes that it was' of g

‘valus whatever to the plaintiff. The third 4ssue was whether |
iho ac?endﬂnn had rendercid the plaintit’'s Jand unfit. for

enltivation ; and, if so, wbat would it ¢ost to restore it tcslts"

former a'ate. The %xxdsng upon this was in the affirmative

and the sum of Ry 181 was fixed wsthe cost of “restoration.
. The forth ard last issue ;was, whether if the plaintiff was
“entitlad’ to recover mesne ‘profits, ‘what amount should, be

uwarded. him, and the finding z'nfm this was that Rs. 576

should ba awiirded. The District Juadge accordingly amended‘

the Munsif’s dcclco bv admmmﬂ the pmmti.‘ s claim’ to- the

estent m Re, 7 57 only ’ . T

_Hw) Court, T wis argued befors miy biether Lloyd and.

-consulted f*m ¢ h'arl 28 awen* and we ﬁnd tbat his Jecision

ke

o

A nfunm this n*ecmon a cpeclai appenl was ;referred lﬂ'th(‘

rmx,elf on the 11th of Augast lasr and a adjourned on ttmtdayv
to enable us te consult Sir Charles”Rargent with rofé"mzee to
.the ease of Fersharam v. B. h and C. 1. Hailiway f’mﬂmﬂw,’
tr ied before bim on the ma«rm | side of this Coart; . We have .
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wdinot assist 3 vn decidi nu this b«l»,\,; Inthat case, sitbing a5 1869 .
a Court of Ouauml Juucdfcnon ‘he found, asd “matter &f rucLDmmmuu
that the stone was of no leue We are bere sibiing in -

The B. B aod .
.sneelal appeal, Jadges of Inw ‘only, “und as sh ol bound. to ¢, 1, Qailway.
accept the findings of fact reorded by the Judye Lelow. He  Coinpany.
has found that & at’ M’lhlm four .miles from 1he plammth C '
-land, sfones' fefch one rupee for two cart; imds, and also
" that the caxt—hu'r- would be avnas fotir or five for vad ch eart;”
- but he added: : “Besides that, there is the cost of naarr\m“
the sio‘ne, and filling the carts. [ vammt gee 'hu the
plamdﬁf could sell stone from his Beld at any prom ‘

Against this imam" it vas urged ln the sy ee:af appellant

“that uheJ adge below was in error in ;ahmg into conzidevation
the cost of quarrying the stone ; aud the cyso of Mariin <.

Partor (), was quoted as av author ‘; ¢n the point The
N ‘ R > v
circomstances of that case were ag follows :-The plain:

iitff and defendant were adjoining gropueta“‘ in a ocoul
district. - The defendant had worked his coal mine under-
the plaintiff’s land to an extent: excesding 2 rood, uninten-
“tionally, asit to be inferved, the conteary not being alleged
“and had bromght up s considerable yuantity of coal.
'i'résp'zi«s being brought, the dex"en-antédppas‘ed ‘the rule of
- damages to be the value of the coal in the bed:; or its market
--value, less the price of getting it out, and paid into the Cour:
the sum of A15% . But Parke, B, who iried- the- case,
' said thas the phmmh would have been entitied in an action
of "trover to -the valu(- of ‘the coal as.a chattel,. either
2t the pit’s mouth or on. the canal bank, if the plamhn*
bad dewsanded . it at either place, and the defendant has

converted if, . mbhoub allowing. - ths de‘mm.am'. anything
for baving worked and brought -it there ; and not having
mgdeo steh .a dsmand; and this action being trespass, hu
was entitled to the value of the coal s a ob iattel at the time
. avhen the defendant began to take it gway - tha is, as Bo0t
ne it existed as a chuttah which ‘valas womd by the ﬂah)»
_prige at the pit's: mouth, ‘atier deductivg the expenses - of
‘barrying ubs coals from the phce in ‘130 mine wherv tiwy
- wore got %o the piv's mouth “but noé the cost of quarrying

f"""
3 ML & W, 30

(). 4

.Cﬂ
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. RSN ) A o
‘ 1869 ©  the sione.. The - principlé was affirmed  in appeal, Lord
'thib:z\—:aul%vabi“f‘e":'5"1"‘1 “It may seem = hardahm that” the plaimtiff

». . should make this extra profits of the coal 3 bt still'the rula

*The B. B. and )
C. L Railway . .
. Cowpany.  shiis rule is adopted ; it will tond to prevent tx espasz of  this

‘kind wiich are rreneralw wilful)’ .

of law must prevail”- Parke, B., added : * T am not sorry

Applrving the prmmple laid do.vn in- Martin und j)orur.
we find that- the Judge below was in error in taking inw
consideration the cost of quarrying the stone;" 4nd we ma
therefore reverse his decision, and remand the cause for Eum
to datei'zi)ine. the value of stoue, excluding "the cost of

quarrying it

C Desier, rever ved and Gose remanded.

. o St e
. -

Dee. 1. -0 Special Appeal Ne. 330 0/" 1564, .

Balkho N arayan Khandalkar.., .....,.....,....,.‘ippcilam‘
Narayan Bhikaji Kbhaodalkar. o.ovoveinvne Bespondent,

Jure dzeiwu—nut ALV or 186G : ‘ppeﬂazg poicers— Assistunt
o cmrm—-—barreuu,.z of an ervor of law ina deqreg—Coparves

qers—-Limi 2’loilw~f\€fj Vioer 1827,

A decision passed ou awpc(:l front o 'deciston of a \iumi by a Msm-
ut Judge, subsequent fo {he date on wiich Aer XTIV of 1868 " cams i

f
1o operation (l4ih March ZSW,, and prior to the date on which Lc As,»
sigtant Ju\mum tl b Botabay Presideney were invested with ap Dclhﬁé '
powers-under the Aot (4th April 1869}, s not illegal, as the At di d gut
: b proce cdure a8 vega ma appeals a t dezisions pagsed }Cumh :
the Assigtant J LJ"IL«

4 under the old hegma. oLs,

(_,,

sobsiipal

hw punu th hoat appeals. -

- Also, when ths perties neglect to oot a0 et

the Higl Cuurt corvccted by a “e,vtcx the High Court \»jiil'dacyn« to S

‘trect it when the case comles up Usfare - théuw again i 2 subsaguent
" Bpecial appesl : '

: N : .

Alsg, whou Hindu copareensrs have, for a petiod of uinte than thiriy
" yosrs, lield shared different from those Y\'h.cu a8 04 ¢
“would beent t‘c& o by law,.and no sepats

pertios, the coparesusr holding less than his nrow‘“ ‘share cdu to o
. eved bis full qm:nt'uu, and s ¢ ,an i “')L'L'C\”” cither y-Heg. V. af
1827 At XTIV, of 18a%, ‘ o ‘ T

this was a bpecm};pmal apaigst the decisi‘zi of 4. 1"\“
Naylor, Assistant duu;;c At uunarr:ri in Appesl Suit No. -
137 of 1555. amen Hog the deceae of the Muneit for Vinguls
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