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“objected to the will being made. Bur the adoption haying.  18s9
b.een'nmde in accordance svith:the will, and the pla m(.d{“\mfx";um

- having, as appesvs me his ,suhsequenu condact, assenied = yau Jog

to the wn'l and-taken the benefits which it secured to him, it r,uv,‘;(;—g m
is tmpossmle to hold that be is now at liberty to repudiate jf.Chintamsa Jog,
I think there mus: ba u decree for tlis defendant: and that
the nl.;muf” must bear the costs of both these a"beai , and.

all costs in the Court below,
MEL\‘LLL,' J. cex)(‘:[‘.rrcd.‘

derriots for the xe~pmmcnt' ~Hy. the terms of the will
tworhonsos are seeared “te tho pmmt.if and these bave not
]

been made over to him. Ko “much of “the stmct Judge's
deores as &e’arm titose two houses sheuld be w:‘xumr d,

Co‘;cn,»\‘;. Ji==The uiswer to that ie, that you csmnot
elaiin o decree on a ground which is quite. iucox'xsmcnt with
‘your plaint, you cannot sue as heir-atlaw to set aside the
will, and, tailing that ask, for a decree ‘as devise under ‘the
wills If the defendant d does not ‘carry out the terms of the
will the plaintif has.his remedy,

s ab s W s
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Z{: 1T, f'é‘:i‘i . ([’ui‘g . Sov, el

: L ST R
Manchharam lmuhavdas T T RN TRV ¢ 12 1 7)) 4
bika)l(} }.,ahab i "'Lxmuhn WKhan  ee amDefendant,

Action on judginensof quusszé Corit b Caturze vf Actloa~Smatl
Cause LCourt,

4 sit catinot be wninteived in & Swall Cause Cotit it (he Molueed! &

'eufew tho deciee of o Qivil Court,
; o . e adum .

Case relorred under Act. X, of “1867 Ly Supad . Uusein’
Bl Mediu, judge of the Smsll (,‘.usc Cotrt 4L Btra,
for the decisicn of the High Court.

* This plaiut has leen presenteu ot benun of. £ i Plaintl
to reCover the amotnt of 900 Bupees due on a decréa of the
Ut of the Prineiral ®ade Amin of Burar, Yo 1,588 of -
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1861.. l\o progess of execution was taken to cuforce. the
decree within the time prescnbed by See. 20 of Act Al‘i'
of 1859, and, consequerftly, its enfaleemeut now is barred.

"’Asssummg the decree as creatx_n" a debt or oo]wutson ot
record, the vakils urge that Cl 11°cf Sec. 1 of Act .‘A.[V’..ot.
1859, *contemplates that a suit on such’ a decrew may be

. entertuined.

“No doubt a suit on & judgment is contemplated i, thes
clause referred toabove; but it must euher b botween parties |

~ or in" Conrts governed by English law, and the Judrrmenf

auet be of a Caurt of necord.

. “Mr. Justics Phear of Caicutta has made the foilowm«
obssrvations fespecting the words ‘casos governed By Bm‘
lish law’:—I am of opinion that the wo.dfs of the clause

. which referto English law do not mean merely the law

formerly aqumstered by the late bupxeme Court,, or -now
by the High O ourt sitting as a Court of Ordmary Orwmax

" Civil Jurmuuymn, but are intended te point out a class ‘af

cases in whis b, as between the parties, -exclusively Lngh@h
law must be- ¢ memstered ?

‘ “I\exther the (‘ouraoi Small Causes ol Surat nor the pames
i this case are novsrued by Eunglish law, nor are ths Mofu-
“ssil Civil Courts consxdered asOourts of Record. The questios
then remain: 19 be decided whother & spit ‘between- -parties,
‘and'in a Court not governed by English . law, and founded

" upon & decres of & (’onrt which is not a (Jomﬁ of Reeord}

‘can be mam%amo%

. *According to the deciéidn of the Caleutta High, Couft
(present Shambhunath Pandit and E. P, Levinge. JJ.) i

~. Ranee Ewmamun v, . [Iu;dzjal ;Sz;zq (a), and aceording to ti‘e

decision of Mr, Justice Phear in the case of ;IL;S@O? at - Khidn
v, Kanye Lall Dey, qubted by Mr. Thowson.in-his work “on

‘ Lumuamon, p: 243, Appendix A, it would seem that a. sait’

to recover Mioney due on a decres of a Mofussil. Court (,m
~be entertained by a Mofussil Court; while Chief st
yeawck and Mr, d ustlca Hobhouﬁe hinve (chdecl in ;S:::;Ct

(® bnew'ul‘ Calo, W, Hep, Civ § 5 0
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v. Jomz: S/mzl:hr{&) that « suil cinnot he maintained 4o 1869
~ ‘recover money due on any decree of a Motussil Court. ‘The - Manchharam
* Honourable the Ohief Justica is also reported to have and I\nllmndas
- ‘thare would be no end to & case if fresh suit may ‘be mam Balshe Sabih

.tained upons, decrne (c) - mir Mainndiy

""55' opirion on the point raised above is, that as there is’ ek
-no statutory provision in Indian law by which a-suit upona'
. decree has been expressly permitted to be brought, and as.

"See. 20 of ‘Act XIV, of 1859 enacts that the judgment of a

Qivil Court not 'establisﬁed by Royal Charter shall not be’

- enforced unless somé’ proceedings shall have been takem to .
enforce such Judament withip three years, next ‘preceding
the application for «xecution, and as the reﬂulta \'bhlbh may
be attained by the msu*utxon of a suit on a decree can’ as

. effectually be attained by the prm.edure pregcrxbe(. in - See

216 of the Code of Civil Procedure, a fresh snit on a decree
" should not be ex.terhmﬁd ’

“It cerhmlv seems somewlat anomalous that whzls we -
could not-6bject to the institation of a suit in this country .
on 2 jadgment of a foreign ‘court, we shou'd decline 1o
coneede this prlvllecre to our own decrees; byt he roles of
law reﬂardmfr the' operation of dgerees - are foinded on
_expediency, and it by an analogous mode of dealing .we
wore to hold that a suit shoald ‘not be entertained also
.én the decres of & forexgn‘couutry; we might in some cases
do injustice, whereas np injustice can be caused by our
decllmmr to entertain a freﬂh guit. on-our own dacree, as
‘security is. provuied against-that by the provmons of \ec.
216 of the Cods of Civil Procedm'e K

“As Sec. 32 of the. bode of Civil "Procedure duecls that
‘it apon-the face of the plaint it-appears to the Court tbac
the subject-matter of the plaint does not constitute & umsa
of action, the Court shall reject the plaint,” aud as the decree
sved upon doss not’ jconstitnte u.cause of action, T have .

-rejected - the - plaint contmﬂent upon . the epinion of the
_Honourable the High boun. Since writing the abdve L bave
“had 'm opportum&v of rea n"the decision of the Hononrable -

(b} # Cale. W, Rep. Civ. R, .;()“ (c) Ibid, p.. tOl
,v A . '

.’._V,} .
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1869, fhe Chiel dnsice of Madras, and Mr. .Inmoe w:mevx in ﬁ.,-

Sunjivia. v. J\’anm' ¢, fepoxﬁen in' the Madras Jurist for
}‘-‘*”mm‘a& Qctober 1860, page 364. Their I, :ordships also havp decided

nms}“_ Saheh that a suit on o 3ud(rment debt is not mamtzmab e o,

U
i

iir Mainudin’ "
K han. The cas 5 was considered by Couek €. J., and L ovED, .
B .

'(‘or’CHi C, J.i—The q"es*mn referred to us in this ca?e‘

is whether 'a suié can be maintsined in !ho Small Cavse Court -

of Surat, npon & decree of the Court of the Principal Sadr
Amin of Sorat.  Prima jueie an action lies on the judgmen-

of every Court of compatent jurisdiction, the general” print

eiple being that t’nogudﬁment of u Court of rompetent jurisdio-

-tion creates a dutyto pay on which debt will lie: Berkeley v, .

lderkin (d). T doubt whetherithe duty thus created .is
within the terms of Sec. 6 of Act XI. of 1865, namely,

*e claims for & money dueon hond cr other sontract,or for rent
or for personal proper%y. or for the value of such property,

for damagesy” but I think the question may be deeided ‘on 's.‘

higher gronnd The decree -saed "npon istho decree ofa

Cours regnlated by the Code- of Uivil Procedure, which
eontains the amplest ;rous-ov}s for . the excontion of the
Zdecree, not only wuh.n the jurisdiction of the Conrt hv which
it was passed, but within any part of - thé British terriroris:
in India. As regards the mode of executing this decree, tha
ohuining a judgment in'the - Smsll Canss Court would by

10 benafit whaiever to the plaindifl ; in - fact he would beln

& worse position, as he conld ney have exoontion of the

1

gmg nens of thé Rmall Cause Conrd upon the Immoveablie

property oithe defendant umil the Coury was sutisfied thar
there was not snfficient” moveable propertyt As a repmedy,

 the action in the Small Gause Courr Wwouid be futile when
the execntion of the decree s not hareed b v ihe law of limina-
:mn, and it is the poliey of the law not toaliow socha actions
to b brought.. Lhe Legislature Las Feen cereful in the Timi

-

tation Actto provide that the jadgments and deerees oy’
‘Civil Coarts shall be enforced within cartain veriodz , and if

un gciion mwh\, he bmn(rhu upon ']Hu\"]‘PHY op- du(,:Cﬁ
which is within those prosis sions, the luw of iumml»mu zm«'nt

(Y L.E & B. 805,
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¢ l

, e ﬁv'xdcd. W heta an action on a 3ud;mxnt or deores witl  1€e9.
not’ give to the plaintiff a bigheror better remedy .than he Manchiarans
v ad
:ﬁrea(‘y has; ‘there is.no advantage in allowmfr it to be  Ka talliandas -
brought ; anil it . $n g ~y v
srought 3 anll 15 wonld ba: contrary to the spirit of the . Code € Bakshe Salieh

of (,.ml Procedure to do so. Wl rere it will give 2 hwher ar mir Mainndiy

b ¥
botter remedy the case is differcut, and ilere are cases jn  BUAN
'i which an action may be the only. mode of enforeing judg-
ment or decree.. For thess reasons I ‘am of  opinion the
-~ decision of the Judgé of the Small Canse Court of Surat is
righs,
-Liroxp, J,, concurred. -
; S Dee 1.
Spemzl Appe':l No. 06 of 1868, _ L
Da uba Anandrav.... .. .. ver e Appellant
; The .)’.' B.and C. L Railway Compaby... .. Respondent,

/respass o 9mmov°able prfwm'fu_-]famag Qi l.marrwﬁa. o

- Where ﬂve aetenda']‘" withoits Jeavs !"rarx"&r’ on'thelacd of the pxam
iffand removed a large quantity of stone therefrom, it was held that the.
. plaintify was entitled 1o recover by way of damages the value of the .
stong after it was quarried, and that thy defendants were not entitled to
" adeduction therefroof the cust they hadi ‘n.(mrc-" ncnarrvin""fne stone,

This was a Special Appe'” from the detision nf A, Bosan-
qb.n:, Judge of the District of Thana, in ‘Appeal Nait  No..
452 of 1868, amending the deeree of Madhavrav &hmhmr

" Muopsif of Dabunuy, in Original Snit Xo. 689 of 1867,

The Special Appeal was heard beforo Chess and Lioyn
Sk, on the 11th'of August L‘*é?’* ‘

- ' . ] v .
Vishvanath Narayan M(mdﬂ for spacial appeliani
“Latham for the special respondonﬁ,

Cus-ade, ruil.

st ‘Bﬂcen‘wer }St‘;;}_——(}iss.’«‘, J.. in “delivering the judg-
rrent of tE Court said : ' ’ Ce

m

ﬂ Jh,t.s'.‘.s 2 #uit to recover from the defendant, 'he Bombm\
- Baroda, wnd Central India Railway Compan;, a sum of
"fal 2,487-11-8 damages, on rccount of trespass committed by
the latter on'certain lands belonging to the. plaintiff, and
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