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Govindrav Chintaman Jog. .. ., ... Respondent.

v

Hindu law-Will- Attestution~ Adoption of son subsequent
to will-Revocation.
The will of a Hindu iu the Mofussil need sot be signed by the testator,
or made with any particular formalitiea; all that is requisite is that it be

acomplete instrument, and express the deliberate intentions of the
testator.

Where a separated Hindu made a w (iil, and subsequently adopted s son
the boy adapted and his father being aware of the provisions of the vn)l
in which an adequate provision was made for the adopted son, &t was
held that the subsequent adoption did not invalidate the wiil.

This was an appeal from the decision of F. TLloyd, Judge
of the Distriet of Puna, in Origiml Sait No. 201 of
1865, The facts of the case fully appear in the following
extracts from the judgment of the District Judge:—~

“Thisis a suit ipstituted by Govmdrav Chintaman to .
recover from his uncle;»Vinayak Narayan, houses, ornaments, -
d&e., of the value of nearly one lakh of rupees, to which he
alleges he is _ﬁniitled, ag the adopted son of Chintamanrav,
the brother of the defendant, Vinayak Narayan.

“Narayanrav is the common ancestor of the family, Vi.
nayakrav is the eldest of four brothers, sons of Narayanrav,
Chintamanrav, Sadashivrav, and Yeshvantrav being the
other three. = OFf these Sadashivrav died, and bis son
separated from the family in 1838, and is not connected with
the present suit. In November 1862 Chintamanrav and |
YVeshvantray executed & formal deed of separation, addressed
to Vinayakrav, with reference to a previous deed of disposi-
tion of the family property executed be all the three brothers
in 1858. Chintamanrav being childless, the present plaintiff,
Govindrav, was given in adoption by his naturalfather Yesh.
vantrav, and Chintamanrav aceordingly adopted Govindrav
on the 19th December 1862, and shortly afterwards, on the
22nd Desemiber, Chintamanrav dled leaving a widew, by
vame Sarasvati Dai,
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“In 1863-64 Govindrav applied to Vinayakrav for posses+ 1869
sions of bis adoptive father’s estate, when he was informed vinayak Nara.
that Chintamanrav had left a wyavastha patra, or will, under yandog
- which he was only entitled to 20,000 rupeesout of the personal Gnviz-l'ldram
estate, and property to this smount was accordingly madeChintamer Jog.’
over to bim, for which he passed a receipt, and a release in
full satisfaction of all demands against his uncle: The plaic-
tiff asserts that, on subsequent, information, be found . that
he has been the victum of frand, his father nover having, as
alleged, restricted his interest in his moveable property to
that sum, and hence he brings this action.

“Vinayakrav's defence is, that he bas acted in. accordance
. with the will of his late brother, Chintamanrav, and that the
- plaintiff has received all that he is entitled to under the will,
and has formally passed a release giving up all further claim
against. him. He also objects fo various items of the claim
as being altogether incorrect.

The following issues were accordingly laid down :=-( 1)
whether the will was invalid, by reason of its;being unstamp-
~ed: (2) whether the will was gennine und valid; (3) whether
the release given by the plaintiff barred the claim; and lastly,

" (4) what portion of the property was the plaintiff entitled tc,

On the first issue it was found that the vyavastha patra
- was a will, and therefore not subject to stamp duty ; on the
. second issue, that.the vyavastha patra was not  signed by ths
deceased testator,an omission which the Judge considered fatat
_ to itsvalidity, “Certain witnesses, ’hesaid,“state that the word
karateshiar at the head of the document isin the handwriting
< of the dec\eased,but the contention of the defendant that write
. ing this invocation is equivalent to due execution is sn asser-
tion not borne out by the evidence. Out of the three witnesses
who attested the docament, the first and the third admit
their attestation. The first witness, however, is the defendant
- himself, und being interested in the will, wasnot a competent
attesting witness, and ‘being interested in this case, his
evidenze must be regarded with caution. - The second
witness is Yeshvantrav, the natural father "of the plaintiff,
e alieges his signature to be a. forgerv; and points out that

VL 30 A.C.
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1863 had he written it himself he would wnever have nsed tha
Vinayak Nare. Prefix sahi (signature) before bis name.  There is also a
van Jog.  difference in the form of the initial letter from that usually
Govindray Written by him, which indicates that it is not a genuine
Chiptaman Jog.signature. The absence of the testator’s signature malkes
the will invalid, and it is not necessary to discuss the argu-

ment and the testimony of witnesses pre and con.

Ou the third iesue I find that no cognisnnce can be taken
of the release, a3 it is insufficiently stamped; and though
in the other document, which is n receipt, plaintiff
foregoea all further claims against defendant, yet under
the circumstances it cannot be considered as a bar to the
present suit, Ibis alleged that ut the time when these
documents were passed by the plaintiff he had scen the
-wyavastha patra which was produced at the time; but the evi-
dence is conflicting, and the fact ia not established, If it
bad been present, the probabilty iz that it wonld have been
referred to in the body of these documents, The defendant
heing aware of the defect in the will, had strong reasons for
keeping it out of sight: and the argument that the will
must be genuine, as Yeshvantrav could not bave otherwise
attested the release and the receipt, falla to the ground,
bacause it is not proved thabt his signature on the will iz
genuine.”  The third issae also was decidad in the negative.

In determing tho last issue uv 1o the portion of the pro-
perty to which plaintiff was entitled to under the will, it was
held that be was entitled to the two houses at Poonu and
Belgaum, becanse they had falien to Chintamanrav’s share;
and of the ornaments, &e., it was decided that. after making
all allowanees and dedngtions, pleiniiff was entitled to the
anm of K. 21,167-12-8: the rest of the ¢laim was disallowed.

The appeal wasargned hefore Couch, . J. sud Melvill.d.
on the itk of September 1360

, .

Maepherson (with him Shantaram Navayan) for the ap-
pellane, 1€ the will is eatablished 1o be gennine the absenca of
the signaturo cannot make it invalid. It ie 2 Hindu wiil, and
it has been held that neither Act 10 of 1865, nor the rules of
English law as to exooution and attestation apply in. the
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case of Hindu wills: 3luncharji Pestonji v. Narayan Lakshu- 1869

man (a), Crinivasammal Vijayammal ().  Besides, in this Vmavak Nara-
case the invocation to Larateshwar was in the testator’s band-  yan Jog.
writing, which is commonly wsed to authenticate docoments % o
as effectively as a signature. On referring to the willitself,itChintaman Jog.
will be seen that it was neverintended lhatthe testatorshould

sign it; the signatures of the witnesses,instead of being on the

left side, leaving the right side for the signature of the exe-

cuting purty, are put down on both sides, the words saksha

bemg in the mlddlo of the paper.

‘ Marriott ( with him Vishvanath Narvayan Mandlik) for
the respondent:—The property bequeathed by the will is
admisted to be avcestral, both moveable and immoveable ;
and that being so, the will could not operate as avalidwill to
the prejudice of the legal heirs of the deceased, This devise
must be considered to have been revoked by the subsequent
udoption of the plaintiff, The rights and status of an
udopted son are the same as those of nataral born sons, and
from the moment of adoption the adopted son became joint
owner with his father of the anceatral property, and the will
must be considered to Lave .revoked as much as if a son

. had been born subsequently to i,

‘Macpherson:—This objection to the validity of the will
was not amoung those raised by the plaintiff before theJudge.

(Coueh, (. J.:~Though the grounds of the decision
arrived at by the Lower Cours be incorrect, the party in
whose favour it is may suppost it on other grounds.) '

Marriott:—A general devise is necessarily bad against
natural born sons, and thevefore equally so against sons by
udaption. e cited Madras 8. D, A. Rep for 1839, p. 35.

“Macphersen in reply:—~The adoption and the will were
one and the same transaction. The adoption took place. in
accordance with the will, and was intended-to give effect to
ir. The whole transaction was moreover a family arrange-
ment, and acquiesced in by all parties,

Cur. ade. vult.

(a; 1 Bom. H. (. Rep. 77. (5} 2 Mad. H. C. Rep, 37.
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1669 13th Qctober 1869—Couch, C. J.:~In this case I am
Vinayak Narg. OF opinion that the District Judge was wrong in holding the
yandog  will on which the defendant relies to be invalid, merely
Govii'dmv because it dces not bear the signature of the testator. [
* Chintemanr Jog know of no provision of Hindu law which renders asignature
indispensable to the validity of such a document, It bas
been held by this Court that no particular formalities are
reguired in the exceation of a will bty a Hindu : Mancharji
Pestanji v. Narvayan Lakshumanji and others (supra) ;- and
the High Court of Madras have also held this: Crinivasam-
mal Vijayammal (supra). Al that is necessary to be
shown is that the will is a complete instrument, and that it
expresses tho deliberate intentions of the testator. The
District Judge, informing the conclusion at which he has
arrived in this case, appears to have had in his mind the
formalities which the Eaglish law rcquires in the case of a
will made by an English testator; but neither this, nor any
similar law bas yet been mdde applicable to, testaments
executed by a Hindu in this country.

As the case however comes before usin regular appeal, we
have to consider whether the document in question was a
complete instrument, snd whether the evidence shows that

. the testator wrote the word karateshwar at 1he head of the
docnment, and caused it to be attested as bis will. Now the
position of the word sakshi (attesting) at the foot of the docu-
ment clearly shows that it was never intended that it should
be signed, and I think it is quite in accordance with Hindn
custom that . person executing an instrument should write
an invocation to the deity at the head of it, with the inten-
ticn of signifying, in the same manner a8 he wonldsignify by
his signature, that such instrument was his ownact and déed.
£o much for the appearance of the document itself, and the
inferences to be drawn from it. Now, in regard to the
evidence recorded in the case, Yeshvantrav, the father of
the plaintiff, declares that the signatare purporting to be his
own on the will is a forgery. It is very improbable thag
such a forgery should have been committed. And the sup-

. position that the signature is a forgery is quite inconsistent
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with the fact that Yeshvanirav did subsequently, as he 1469
himself admits, attest the exhibit No. 14, in which the will ‘is' Vin;;:k—l‘%m:
referred to and effect given to its provisions. There is yan Jog
evidence that the will was produced when eshibit. No. 12 Govivdras
was executed, and it is impossible to escape the eonelusionChiataman Jog.
that the will was either produced at the time, or that it bad

been produced and esamined, and acknowledged to be valid,

and that exhibit No. 14 was deliberately executed with the

intention of.giving effect to its provisions. Yeshvantrav’sown

statements are very unsatisfactory, and I have no doubt that

be did sign the will, his attestation being probably oon-

sidered desirable because he was a near relaticn of the tes-

tator, and the father of the person whom the testator was .

about to adopt. The conclusion at which I arrive on the

whole of the evidence is, that Chintamanrav did write the

word karateslicar on the will, that he cansed it to be attested .

and that he intended it to take cffect as his last will and

testament,

This being %0, it only‘rewmains for 1me to consider whether
there is any force in the objection raised by the plain-
tiff’s Counsel that the will must be considered to have
been revoked 'by the subsequent adoption. In connec-
tion with this "question. Tt is important to see what the
provisions of the will are.. It-runs thus:—%“Govindrav, tha
son of my younger brother Yeshvantrav, is to be adopted
What is to be given to him isas follows:—ready cash, gold
coins and jewellery, and silver, making an aggregate of
Rs. 20,000.”  Provision is then made for the payment of a -
similar sum to the testators’ widow. Now although the witnes-
ses differ to some extent us to the exact value of the property
left by Chintamanrav, the whole evidence goes to show thay
it was much in escess of the two legacies above.mene
tioned; so that in fact it may be-said that the testator
divided his property between his widow and his adopted sotl;
muking a proper provision for the former, and assigning
a tully sufficient sum for the maintsnance of the latter.
It may well be that if the testator bad disposed of his

property without making » sufiicient prevision for ths so
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whom he was about to adopt, such a will would be revoked
by the adoption. There is an absence of au‘éhority directly
bearing on this point, but there is u passage in 6 Moore’s
Indian Appeals, page 320, which incidentally touches upon
it, In answer to a question referred to them, the pandits
said; “If the testator had really given his wzke verbal in-
structions to adopt a sonin the event of her not bearing
male issue, her cowpliance with those instruction would of
course invalidate the will according to the Hindu law, it
baing competent for the testator who authorised the adop-
tion of a son to aliepate the wholo of his estate, and therely
injure the means of the maintenance of his would-be' heir,”
This scems to be quite consistant with the principles cf
Hindu law, and, under the circumstances indicated, a Court
would probsbly consider the will revoked by an adoption;
but in the present case the provisicns of the will may' stand
consistently with-the adoption, for a provision has been made
in it for the maintenance of the zon, and that provision is as
ampleand liberal as any person in the testator’s sircumstan-
ces was bound to make,

There is another light in which the subject may be regard-
ed, The father of the plaintiff was not bound to give hissonin
adoption: both he and the plaintift were fully cognizant of
the intentions of Chintamanrav in regard to the disposition
of his property, and in consenting to the adoption after the
will had been made, it must be held that they consented that
itshould be wade on the terms thereiu provided, and admitted
that the provision made for the p]azntlfi was sufficient,
Having done this, they cannot be allowed to repudiate
the terms of tho adoption. The will and the adoption wers
i1z peiat of fact parts of oneand the samle travsactios, and
tnost stand or fall together. 1 am aware of nething in the
Hindu law whish requires me to proanounce the will te- he
invalid, and thereby declare that it is out of the power of &
Hindu to adopt a sou; and at the same time to make ade-
yuate provision for his widow, It is true that an adopted
son oceupies the samo position as a natural born soni and i
the adoption had preesded the will the plaintif might have
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“objected to the will being made. Bur the adoption haying.  18s9
b.een'nmde in accordance svith:the will, and the pla m(.d{“\mfx";um

- having, as appesvs me his ,suhsequenu condact, assenied = yau Jog

to the wn'l and-taken the benefits which it secured to him, it r,uv,‘;(;—g m
is tmpossmle to hold that be is now at liberty to repudiate jf.Chintamsa Jog,
I think there mus: ba u decree for tlis defendant: and that
the nl.;muf” must bear the costs of both these a"beai , and.

all costs in the Court below,
MEL\‘LLL,' J. cex)(‘:[‘.rrcd.‘

derriots for the xe~pmmcnt' ~Hy. the terms of the will
tworhonsos are seeared “te tho pmmt.if and these bave not
]

been made over to him. Ko “much of “the stmct Judge's
deores as &e’arm titose two houses sheuld be w:‘xumr d,

Co‘;cn,»\‘;. Ji==The uiswer to that ie, that you csmnot
elaiin o decree on a ground which is quite. iucox'xsmcnt with
‘your plaint, you cannot sue as heir-atlaw to set aside the
will, and, tailing that ask, for a decree ‘as devise under ‘the
wills If the defendant d does not ‘carry out the terms of the
will the plaintif has.his remedy,

s ab s W s
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Cause LCourt,
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'eufew tho deciee of o Qivil Court,
; o . e adum .

Case relorred under Act. X, of “1867 Ly Supad . Uusein’
Bl Mediu, judge of the Smsll (,‘.usc Cotrt 4L Btra,
for the decisicn of the High Court.
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to reCover the amotnt of 900 Bupees due on a decréa of the
Ut of the Prineiral ®ade Amin of Burar, Yo 1,588 of -
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