APPELLATE 'CEVIL JURISDICTION.

Civil Pestition,
~Hari Vishon  ove s ciees - anvne Putitioner.
- Gopal bin Ragji, et al. .oiviiie vviine oo Opponents.

Limitation— Ezecution of decree~Question raised by Court
and not by pfn‘tus-/l]mﬂal- 4 ot XXI1L of 1861, See. 11

TIﬂe question whether the (‘BGCHUOD of a decree is barred by hm)tation'

ig a guestion arising between the parties to the suit; and an appeal her,
urnder Bec. 11 of Act XX If, of 1861, from a decision on such question,
whether it be raised by the Court proprio moty, or by the parties, -

This was an application to reverse:an order made by J. R.
Naylor, Acting Senior Assistant Judge at Ratnagiri,

On the 17th of August 1864 the petitioner obtained a
decree agaipst the defendanté, Gopal Ragji, and others,
He now presented an application for. its ezecution to the
Munsif of himrepatan, who rejected the same, on the ground
~ that it was barred by See. 21 of Act XIV. of 1859. Thepetx-

tioner then appealed to the Acting Senior Assistant Judge,
~ who declinéd to interfere, as ho considered that no appeal

was open to bim, since the .dispute was not betwccn the
_parties to the suit. The following reasons, given by‘ the
‘Acting Senior Assistant Judge ina similar case, decided
on the 26th February 1868, were certified by him in
this cases—

-¢This i3 an appeal from an order passed by the Munsit
of Kharepatan upon the appellant’s application for :'zh@
execution of a decree, The Munsif at once rejected the
application, upon the ground of its being barred by the
Law of Limitation, wnhuut callmg .upon the judgment.
debtor.to show cause why the decres should not beesecutod,
In fact, the judgment-debtor did uot appear in Court at all,
This, therefore, cannot be eaid to be a dispute arising be«
twoen the parties to the suit in which the decres - was passed
within the meaning of Sec. 11 of Act XXIIL. of 1861.
Tt was a quastion that arose between the judgment-creditor
ind the Court, agd to apch guestion: Sec. 11: of A Act };};IU .
o bt ayplys
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BOMBAY HIGH COURT REPORTS,

“Tt is a well-known rule that the right of appeal exists

Hari Vlshnu only where it is clearly allowed by law; and with regard to

Gopal bm Ragji
et al.

orders passed. after-decree, and relating to the execution
thereof, Sec. 3640of the Civil Procedure Code distinctly states
that : ¢ No appeal shall lie from any order passed after .
decree and relating to the execcuiion thereof, except as is
hereinbefore expressly provided.”  Therefore, if Sec. 11
of Act XXIIT. of 1861 (which has tuken the plice of See,
283 of Act VIII. of 1850) does not expres:ly provide for an
appeal against orders such as that now appealed from, the
present appeal certainly does not lie.

“It is not the policy of the Code to allow an appeal in

- every possible instance. Were it so, Ses. 364 of the Code

would never bave existed, and instead of the complicated
language of Sec. 11 of Act XXIIL. of 1861, we should
have had an enactment to the effect thut an appeal shall
lie from all orders passed by the Court execnting a decree
in relatipn to the execution,

“What we really have, however, is a rule that. ‘v appeal
shall Ixe from the orders of the Court executing a decreo on
all quemons arhmw between the parties to the sdit in which
thie decree was passed, and relating to the execusion of the
decree.”” ‘1 'these words aro interprsted” as authorising an
appéal in an instance like the present, then itappears to me

"the obvious meaning of the words ‘arising between ths par-

ties’ is lost sight of, and Sec. 11 is made to mean what, as
1 have already remarked it certainly does nov mean, viz,
‘that an appesl shall lie from all orders passed by the Court
exeouting a decree in relation to the esecntion’, ¥ * *

“[he Court is, therefore, of opinion that this avpeal is
not one of the class espressly provided for by Bee, 11 af'
Act ‘ikIII af 18bl, and ther‘.fore re;ects i

The petition was Aemd befon, \EWrow and Tudg BR,.JJ

Gaitpatras ﬁhas&ar for tha dppllbani, cited the cate of
dnpurnatai v, G:»pal Balaii; decided on the 19th of De*
voigber JRGT: e
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Per Curiay:—The Court is’of opinion that a.question lﬁ‘ﬁa’f'
whether the execution of o decree is barred by any law: 6f - Hari V
] mitztion i< a question arising hetwsen the - parties to the

greteand that it i immuterial whether this question be raisog Gopak t”;’z Raé’Jl
by the Court propriv motu, or by the defenddné I

léhl‘u P

The Court, therefore, revorses the order of the Senior
Assistant Judge,and directs that he proceed to hear theappes),

Special Appecl No. 298 271869,

POLI Widow.eseceiunniinivnnenssnsnenne Appeliant, = 0 1 —
Narorvy Barv and Lata KessEavsaST ...[Respondenis.
Hindu Zaw-—]nl«cri!mzcg = Prigrity amongst da‘ugltcr&- V
Orni this side of [ndia, having male isgue doss. not:determine the right .
to inherit. Comparative poveriy is the only criterion for settling the
clainis of danghters to their father’s estate. A nidhan ( nocodow ut )
danghter has preferenee over a sndfan (dowered) daughter.
- Bilubai v, Manchhabad (2 Bom, H. C, Rep. 5) foliowed.

T'his was a Special Appeal from the decision of A. Bosap.
quet, Judge of the district of Thana, in Appeal Suit N,
331 of 1868, reversing the decree of the Munsif of Bassein,

The action was instituied by the plaintiff, Poli, to estab.’
lish ber proprietory right to'a oue-fourth share in'a. field
in the village of Oumrale, in the talocka of Bassein, which -
had belonged to her father Liakshuman, decessed, and which
the first defendant had attuched and sold in execution of -a-
decree obtained agaiust oue - Dama Poput, the husband of:
the plaintiff’s sister. The second defendant purchasad tha .
property in dispuie at the auction sale The pla‘inbiﬁ
claimed as sole heir to her deceased father, . = e

The defendants set up the title of their Jndgmant.dertor.
Dama Poput, in right of his wife, the plmnntf s sister, who
died after her father, leaving a son, snd oontended that &
daughter with a scn bad a prefereptial elaim to succeed as
heir to her father aver a daughter whowas a cmlilem widow,
(t the vlaumu LEER
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