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Hanmantrav Shivbakas ... ... eevesenenscnss Opponent.

Appeals—Bombay Civil Courts’ Act.

Held, that appeals in suile, wherein the subject watter exceeds R,
5000 ia value,decided before the Bombay Civil Courts’ Act {XIV. of 1869)
came into operation, lie to the Dzs.rm Courts as beforethe Act, and not
to the High Cuur;

Tl’ﬂb was an apphc'xtmn far permission {o file an appeal in
the High. Court against a decres of the Principal Sadr
_Amin of Dtulia in O: wmal Suait - No. 382 of 1866. The
application was the first under the new Bombay Courts Acf
and the cxrcwnstances under wbwh it was made were briefiy
as follow:—

_ The plaintiff, who was the grendson and heir of Shivram
Radhakisan, deceased, susd Ratanchand Shrichand, the
partner of his grandfather, in the Court of the Prinosipal
Sadr Amin of Dhulia, for his share of the partnership profits,.
valuing his claim at Rs. 23,319, Tho Principal Sadr Amin’
decided the suit on the .39[h of Januvary 1869 in favour of the
plaintiff, allowing the greater part of his claim.

The defendont applied to be allowed 6~ appeal in farma
pauperis to the District Judge, who, aft v inquiry, refosed to
allow him to appeal as a pauper, bit gra ted him furiber
time to appeal in the ordinary way. Before this period
expired the Bombay Civil Courts’ Act was passed on the
19th of March 1869, and the. District Judge informed the
applicant that, by the new Act, appeals in gnits for sums
exceeding Re, 5,000 in valus did not lie to the Distriet Court
and reforred-him to the High Coart, which alone bad jurise
digtion to hear such appeals,

4 petition of appeal .was accordingly presented by the
defendant to the High Court on the 10:h of June 1869. The
petition was presented toa Division Court; by which it
wis teferred to the Fuall Bench, to determine whesher an
appeni lay fo the High Uoarly woder the Bowbay Civil



APPELLATE CIVIL JURISDICTION -
Courts’ Aet, or to the District Conrt, in the case of suits
- decided hefore the passing of the Act,

The case was argued before -Couvcn, C. J., Warpey,
Gibss, and MuLwiny, 34, on the 21ss of July 1869,

The Honowrable J. 8.  White (Advacate General) for the

Applicant: The snbject-matter of this suit excoads Bz 5,000

in amount, and therefore the Principal Sadr Amin (under
the-new law called a Subordinate Judge of the First (lass)
decided this suit in his special original jurisdiction (Sec, 25).

Sec. 26 provides that appeals in such suits shall be direct to

~the High Court. The Act makes no express provision for

appeals in suits decided before its passing,although,in Bec.31,

it resorves over all pending proceedings to the Courts of the
Subordinate Judges the same jurisdiction which belonged to
tha Principal Sadr Amin, &c., under the old law,as if theAct
bad not been passed. While original suits, pending in the
subordinate Courts are thus provided for, no provision has
been made for the disposal of appesls from saits de:ided
before the Act came into force. This omission iz significant,
. and indicates that the Legislature intended thju all, appe'ﬂs
should be regulated by the new law.

The applicant has bteen guilty of no laches. He pree
sented his first petition for leave to appeal in forme pauperis

in time, and the Judge thkereupon grinted him further

time to appeal on a full stamp, rejecting  his application’
to appeal as a pauper. Before the expiration of this

further period, the District Judge, thinkivg" be had no’
jurizdiction under the new Act, which camoe into” EorCé “ot”
the 19th of March 1869, referred him to this Comrt. Thisty”
days time is allowed by the Code to file an  appeal 10" the

District Court, and the days taken in furnishing copiea of

the record do not count.; by -this- reckoning, the time fop-

appealing to the Distriot Court expired on tha 22nd March,

three days after the new Act came into operatios. heﬂhw‘:
has there been laches or delay inthe' preseniation of the’

petition of appeal to this Court. The Code allows ninety
days for such appeals,and the days taken in furnishing copies
do uvt count, The time of presentivg an sppeal to the High
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Court expired in May,when the Court’s vacation commenced,

and the appeal was prssented when the Court first sat after
vacation,

The question, them, is purely a tecbnical one. Tha

~ Foglish cases lay down a very imporiant distinction between

rights of action and mere matters of procedura, ln Wright
v. Hale {¢) Wilde, B., savs: “Where vou are dealing with a
right of action, 2nd an Act of Parliamrnt passes, unless some
thing ezpress is contained in that Act, the right of action is not
taken away; but where you are dealing with mere proce lare,
unless something is said to the contrary, and ihe languags in
its terms applies to all actions, whether before or after the
Act, there I think the principle is, that the Act does apply
withou{ reference to the former luw or procedure.” Is then
a right to appeal to a particalar Cuurt, a right of action, or
a mere matter of procedure? If it is the latter, the Act will
apply irvespective of former law or procedure to a case like
the present, for there is no veservation in the law in favour
of pending appeals, and the language of Sac. 26 applies to all

appeals from the particular class of suits which constitutes
the special original jurisdiction of a First-Class Subordi-
nate Judgs. This point ‘has been decided in  Frdmji

Bowmanji v, Hormasji Borjor)i (b), where it was Leld that

the right of appeal from a Division Court of two Judges to.
three Judges of tho High Court, preliminary to an appeal to

the Privy Council, which was allowed by Sec.: 14 of the .old

Charter,was $2ken away by Sec.15 of the new Charter,which

only allowed an appeal to the Privy Cousncil, oven in the.
case of suits pending in the High Court, and decided,but not

appeuled from, before the publication of the new Charter, on
the express ground that a riuht to appeal to a partionlar

Court was a matter of procedure; snd voless something
i6 said to the contrary, the new law, where its language
is general in its terms dpplies without referenceto the formes

law or procedure, The present case is exactly in pointy

and must be governed by the same principles,

, o éwr- ady. vult
80 Lo dy Bx 40 (4 U Bom B G Bap. Qi g0, -
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- 25th-August—Couor, C, J. (after stating the facis of the
case, and the general pmn«xons of the Act as fo appeai
proceeded j1— :

1t is clear it was not the intention of the Legislature to
take away the right of appeal in any casein which it existed
at the date of the passing of the Bombay Courts’ Act, It is
true that the existing Regulations by which the procedure
in appeal was governed were repealed by that Act, but this
does not necessarily take awsy the right of apneal. Sec. 6 of
Act T, of 1868 is as follows:=“The repesl of any Statute,Acr,
or Regulation shall not affect anything done, or any - offence
commisted, or ary fine or penalty incurred, cr any procesdings
commencea’ before the repealing Act shall have - come into
operation.” '

The question is whethor the word “proceadings” is suffi-
ciently comprehensive to include a suit in which a decree has
been given. We are of opinicn that it is, and ~this oprnon
- i3 in accordance with the construction of Sec. 2 of. t

Amended Lietters Patert of the High Court, of Decemher
1865, wliich was adopied by the Court in the case of Framyi
Bomanji v. Hormasji Barjorji (ubi supra). The words of
that section are “that all proc%dmus commenced in the said
High Court prior to the date of * the publication of these
Letrers Patent shall be continued and depend in the said High
Court as if they had commenced after the date thereof.”
A suit is o judicial proceeding, and the word “pxoc»\edmos

must be takan to include all the proceedings in the suit
from the date of its institution to its final disposal,and there-
fore to inelude proseedings in appeal. It follows, in the
gudumenb of the Clourr, that in all snits commenced befrre
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the passing of the Bombsy Courts” Act, the procedare must .

(unless another mode of procedure i3 c‘cprcssiy substituied
by that Act) be the sawe as it would have been it fhat Act
ttad nos been passed. The appeal, therefore, in the caso
before the Court must be madey not to the High Court, but
to the District Judge to whom the appeal wonld have laip,
" if the Bombuy Courts’ Act had not been pasied. =
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- The-order of the Court ie, that the application to file the

Batanchand  8ppeal be refused, but that the petition be returned - with an

Shrichand  endersement directing the pariy to present it to ihe Court
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f the District Judge.

Application vefused,
pp

Cuwil Petition,
Inre R, J. Abraham,

Attackment Lefars judgment- Execuiion of decrees in Presidency

Town—Adct XXI11I. of 1840—Act V111, of 185¢, Sec. 81

Ttis.compsient to the High Ceurt, urder Act XXIIL of I%40 ‘o
ofder:a warrant of attachment before judgment issued by a Mofussil
Court to be executed within the limits of the High Court’s ordinary
original civil jurisdiction.

_This was an application toset aside an order made by
Melvill, 3., by waich he directed the Sheriff of Bombay
to execnbe & warrant of sttachment befere jedgment issued
by the Assistans Commissioner of Berar, and by him sent to
be enforss wiihin the lunlis of the ordinary original cxvll
joriseiction of the High Courr.

s

Melvill, ., endoraed the warmnt, and directed it to ba

~ execated by she Sueriff of Bombuy, in accordance with the

pravisions of Act XXIIL of 1840,

The petition came on for hearing before Gisss and MzL-

VILL, dd.

Gerguson for the Petitioner: Thr warrant of the Assisiant

. Commissioner is bad on its face, or at least it is one which

he bad no jurizdicion to 13sue, and which, therefore, the
High Conrt will not endorse, The procednre of the Court
in Berar is governed by the Code of Civil Procedare, and
that Code, itis. submisted, gives no power to Coarts to
attyeh property before judgment out of the limits of the
district in which they ave sitaated. Sec. 81 shows that the
miechiot to be prevented is the removal of property” by sale

_er otherwise from the jurisdictiou of the Coart in which the

suit is pending; for & removal of propsrry- iato a  foreign
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