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nized agent within the meaning of the Code of Civil Proce-
dure,as long as Litlchand Shrichand,one of the partners of ihe
firm, was present within the jarisdiction of the Coart.

The case came on for consideration on the 10:h of Angust
1869, when it was sent down to ascertain further particularss

It then appeared that the suit had been iastituted on the
25th of January 1868, and that Lalchand’s evidenee was
taken on the 14th Augnst 1868, !

Per Coriax (Coucs, 3. J., Lroyp snd Murviry, J J.):
—The Court is of ovinion that, Lilchand Shrichand being
within the jurisdiction of the Cuurt when. the snit was
commeneced, Likhmichand Kisanchand was not his recog-
nized agent within the meaning of the Code of Civil proce-
dure, and had not authority to present the plaint on biS
behalf, or to appoint a pleader for bim., They should hive
joined in presenting the plaint or appointing a pleader; but
unless the irregalarity appesrs to bave affected the merits
of the case or the jurisdiction of the Coeurr, the Appellats
Court ought not un that account to reverse the decrea,

Special Appeal No, 582 of 1868

Ramshet bin Bachashet... . "o .. . dppellant.
" Bulkrishea bin Ababbat... cve o aes «Respondent.

Procedure—Special Appeal—FEx parts Judgment in megular
Appeal..

A plaintiff or defendant, suceessful in the Conrt of first instance,who
does not appear inthe Court of Regular Appeal is not debarred by such
non-appeamuce fromn preferring a Special Appeal. ;

* This was a special Appeal from the decision of A, ‘ L)'or,
Assistant Jadge of the Konkan,  at’ Thana, in Anpeai
Suit No. 148 ot 1867.

The piaintiff, Balkrishna Ababhat, eced the defendants,
Govind Bulaji- and Ramshet Bachashet, for possession of
certain immoveable property mortgaged to him by the first
defendant For Rs. 199, er to-recover the umount of rthe
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mortzage money with interest by the sale of the property
and from the defendant, Govind personally.

Toc defeudant, Ramshet Buchashet, apswered that the
honse had belonged to one Narayan Raghoshet ; that be
was dead, but his son and heir lived with him (Ramsher),and

that, on accoent of such son, he had put a lock on the house;

that he had taken measures to obtain a certificate of guar-
diznship to the son; and that the defendant, Gzovmd had no
propristary right to the house.

The defendant, Govind Balaji, was duly summoned, but
he did not pat in an appearance.

s

The Munsif of Alibag, Thomas Taylor, dismissed the

ciaim as against the property, bat decreed that the plaintiff

should resover frem the defendant, Govind, the sum £
Ra, 253-8-0 and all vosts,

Thereupon the plaintff appealed. In appeal the defend-
ant, Hamsber Dachashet, did not appear in support of the
Munsit’s dectee, nor ¢id the defendant, Govind Baleji. The
Assistant Judge, deciding the case on its merits, amended the
Mansil’s decree, and directed that the plaintiff sheunld re-
cover the sum of Rs 263-8-0 out of the mortgaged property.

The defendant, Ramshet Bachashet, thereupon preferr.d
a special appeal. A preliminary point being then taken as
to whether a special appeal lay, the question was argued this
day before s Full Bench, composed of Couven, C. 4,

- WarpEx, Gisss, LLOYD, and MeLwiLs, JJ.

Shantaram Novayan for the Appellant: The ruling. in
speeial appeal, 459 of 1867, decided on twe 10th Qctober
1567, is opposed to my present contemtion. Is is submite
ted, bowever, that that decision cunnot be supported.  Sec.
119 of the Code of Civil Progedure is the only section
which prevents an sppeal in ex parte cases, bui that sectios
refers to oviginal saits,  For appeals a differeat procedure
has been prescribed by Sevs. 346 and 347, Sec. 37 of Act
XXIIL of 1861 says, that :* uniess when otherwise proe
vided, the Appellate Conru shall have the same powers in
sases of appeals which are vested -in the Courts of Original
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Jurizdiction in respect of original suits,” 1t does not say
that the procedure in appeal shull; ‘unless when otherwise
provided, be the same as in original suits, but that the
Courts shall have the ssme powers.. Sec. 346 of the Code
provides, that il an appellant be absent on the day fixed for
the hearing, tho appeal sholl be dismissed, and Sec. 347
allows the appellant the liberty of applying to the Court
for the readmission of an appeal so dismissed; bat no spe-
cial provision is made to meat the case of a respondent

who has not apjeared to sapport the judgment obtained by .
him. This shows that his ordinary remedy of special ap~

Py

peal i3 preserved to him. Sec. 372, which gives a right
to a party to prefer a special appeal from all decisions passed
in regular appeal on the ground of the decizion being
contrary to law, &c., does not exclude the caseof arespoadent
who did pot appear below, bnt says that, © unless otherwise
provided by any law for the time being in force,” a special
appeal shall lie in all cases. It is only by the application of

Sec. 115 that a suitor can be deprived of his privilege to pre- .

fer a special apreal, but that section doesnot apply toappeals;
for if iv did, shere would have been no necessity for Sec.347.
The practica of the Calcutta High Court allows special
appeals in such cases: Omda Bilbee v. Acowrie Singh (a),
Zava Chand Ghose v, Anund Chundey (0 ).

Bakiravnath Mangesh for the Respondent: By Sec. 25 of '

Aot XXIII. of 1861 a special appeal is subject to all the
rules provided for a regular appeal, and the Madras High
Court has ruled in the case of Devappa Setti v. Ramana-
dha Bhatt (¢) that the words ** unless otherwise provided
by any law for the time being in force,” in Sec. 372 of the
Code, 1nslude cases where respondents below were absent,
Tue Caleurta High Cosrt has ruled thata special appeal
lies in such a cwse, but does not seem to have noticed in its
decisions Sec, 23 of Act XXI111. of 1861.

Shantaram Narayan in reply: See, 25 of Act XXIIL of
1861 mcrely shows how a special appeal is to be admitted

(a) 7 Cale. W. Rep. Civ. R. 425, () 10 Ihid. 450.
(e @ Mad. 1. C. Rep. 109,
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and heard. But Sce. 337 of the Code shows that all the .
parties need not be before the Court in appeal; and, there
fore,a plaintiff or- a defendant, who does not appeal, has
power to prefer » special appeal if the decision goes against
bim on the appeal of his co-plaintiff or co-defendant,

Couch, C.J.:-~The question before us is not withont diffi-
culty. The Calcutta High Court has held that a special
appeal lies in such a case ; whereas the Madras High Court
and a Division (our: here have roled otLerwise, I am; -

“however, of opirion that a special appeal lies from a deci-

sion given ex parts against a respondent below, since Sec.
372 of the Code says “unless otherwise provided by any law
for the time being in force, a special appeal shall lie from all
decisions passed in regular appeal,”” Hers the decision was
passed in regular appeal, and therefore we must see whether
we can find that it is distinctly provided that ne special
appeal shall lie in a case like the present, Theres i3 no direct
provision on the point, and the argument against allowing s
special appea] is founded only on Sec. 119 of the Code, which
it is argued, should be applied to special appeals ander Secs.
25 and 37 of Act XX 1L of 1861; but 1 am of opinion that
neither of those sections can be held to have the effect of
making Sec. 119 applicable to special appeals. Sece. 25 says
that special appeals shall be subject to all the rales providsd
for regular appeals, so {uras the same may be applicable,
and Sec. 37 says that the Appellate Court shail have the
the-same powers in cases of appeals as are vested in the
Conrts of Original Jurisdiction in respees of original suits.
Suppossing Sec. 37 can be construed 5o as to empower the
‘Court to entertain an application for rehearing tha case, thag
will not enable us to incorporate the prohibition of appeal in
Sec. 119 ; since it is one thing for the Court to say that s
provision prohibits an appeal, and another that the Court has
a power to do a thing, There is 2 marked difference between

" the positionof a defendant whosets up no defenco and produces

no evidence, and that of a respondent who bolds « decres in
bis favour. In many cases the latter may say, “I nave pro-
duced all my evidence, and the law applicable to my case is
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clear,and, therefore, 1 will leave the matter in the bands of

the Conrt, without going to the expense of supporting the -

decree 1 have obtained.” T think there will be no great im-
propriety in bis doing this, since he has put forward his case,
and has succeeded ; und, therefore, be conot be subjected to
the liability of a defendant who has not put forward any
case, I agree with the decision of the Calentta High Court,
though not adopting all ite reasons.

WakDEN, J.:—As one of the Judges, whose decision it is
now proposed to overrule, I think it necessary to ohserve
that, upon recousidersng the matter, thers does appear to be
a differenee between the position of a defendant in an original
suit,and & respondent in appeal, and that section 119 is not
applicable to appeals. I am, therefore, prepared to adopt the
judgment delivered by the Cuief justice

GieBs, J.:—1I was also & party to the decision now objected
to, and I must say that I have heard little in the argumeénts
to make me change my opinion, but from the observations
made by tho learned Chief Justice, I moust sdmit that the
subject comes before me in a different light. 1f the position
of a defendant and a respondent were the same, Sec. 119 of
the Code would apply equally to a case where the respondent
did not appear in the Appellate Court; but I am not now
prepared to say that the positions of both are alike, and I
therefore think that at which my brother Warden and I

‘arrived in the case alluded to in'the argament, and I néed

say no more than tbat I entirely concur with my Lord in his
judgment. :

Lroyp, J.:= gnite coneur,
MaLverl, J.uwl also quite concur,

Spacial Appect allowed,
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