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the Court of Small Cduses at Ahmedaball, nader Sec. 22 of
Act XT. of 18651 '

“The plamtxﬁ bas =ued the defendant fora sam of monev
which he alleges he had lent to the defendant. The defend-
ant denies that he ever borrowed from the plaintiff ; but,
on .the contrary, avers that he had lent him Rs. 58. The -
plaintiff objects to the set-off, stating, that as the defendans
has . entirely denied the claim, he cinnot plead a set-off.

“The qdestian is whethar or not a defendant, who en-
tirely denies the claim of the plaintilf, can pleada set-off
against bxm aud obtam a8 decree for it.

“Mv 0p1mon is, tliat the defendavt may plead a set-oft
anid obtain a - decree for it, thiough -he entirely denies the

‘trath-of the plaintifi’s claim.”

Pér Curiliny  (Couch, C.4J., and Watden, J.)i=~The "
Court is of opinion thiat a defendant may deny the plaintiff’s
claimi and also pledd a set-off; and may obiain a decree for
it, although no sum may be found to be due to the plaintiff,

-_-;51;;@5(12‘Appealﬂ'o. 25 of, ]ébJ
LaksaMIBAL, Wwidow of MiLvisa AY

ADaDb e e Appellant,
Jayram Tari, lhle bhnmt and Crannatrn

Mahipat...cooiviineinnnnnn i Lespondents,
Hinn?n Lay—- II’:’dow-—Gotraja Sapinda~~Samanodakas

Aocordmn to the Hindu Law ubtammw in Western Indis, the, wives.
of all Gotraja. Sapindas and Samanodakas lLave rights of Inberitance
co-€xtensive with thogs of their husbands immediately after whom theyu
succeeds

Thiq was a Special Anppul from the dzeision of Arthue.
B8t. Jobn }whard«on, Judge of the Dtatrlct of Ahmed-
ndgat‘, i Appcnl Suit No. 285 of 1868, amend ing the dacree ‘
of I&nabnnu Vishuu Limaye, Principal Sadr Auwin of
Ahmedmgar. '

-



APPRLLATE CIVIL JURISDICTION,' . 13
The plaintiff, the childless widow of a separated member 1864
of a Hiudu family, sved the defendauts, also members- of Lékabunitd
that family, to récover by right of inberitance property left p v .
by one Hari Trimbak, E 4 r?,”’al dri

- The following goneslogical tree explains the relationehip
between the-parties to the - cmt to: euuh other apd {0 -tlis
deceased <= ’ .

Girmaji,
SSRTUADSRE NSNS
Rujavam, . adsangrav,
| v
T T L
Dawntrays,  ~Shamrar. halvanmv - Raghoba,
I\lu'hiﬁatiuv. g~bualmr. ‘\mmdrav "‘hm'}:xun
g | ! : .
- Shripatrav. Hari. Kalvanray, Aunji, Trimbalk
[ . P B . . - P .
L L
Babu, Pmy(dvit‘)\lahxpat }mlmmmv. Jvmm B - Hari (de-
| fo (df‘ t). [ - ;- ceaged,)

i l . (W td(m)
Y-eknath (umm'ur.lv {d(ft ) " Lakshmibai (plamhﬁ )

" The Pnuupal Sudr Amin held that all the parties to Lhe
suit were equally’ m;lxtled to succeed to Hari 'lun. ).;ks
property.  The Lower ‘Appellate. (‘outt on the contr ry,
considered ihe claim of the pl.uut madnn«uble.

B

. The Special Appeal was nrt'ued before. LiLoyn nm1 ’\len
,y;}fL, J.J., on the Gih of August 1.21(;.L_.

Baliraenath Marjesh for the Appellant: The - plaintitt s
th= sole survivin s representative of Anandrav’s branch of the
Lunll) It cannot be denied that I\alvanrav Was & gotrura
sapznda of Hari, sud a nearer relative of “hig" than any of
‘the defendants, who do not belong to the eliss of g L;tmj&
.«ra‘mm?as Had Kalysnray  been * alive. fie” woult* have
vsucoeedod as helr 10 H(m, _f\' pre.emnce ta’ e “det fendaits;
dnd; therefore, bijs widow aftér bim- showld, uccml‘nu 16
the Hindu Jaw. obtaining on- thisside-of India, .-_-uuceed,

T
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" So long as:there are representatives of a nearer ascendant,

they, together with their wives, cxclude the representatives
of vne more remote. In this case Anandray is an
ascendant of the fourth degree, the’ plaintiff, Laksbmibai,
being his sole surviving descendant; while, on the other
hand, Girmaji.is an ascendant of the fifth degree, und the
defendants are bis and not Anandrav’s descendants: West
and Bahler, Hindu [aw of Inheritance, Introduce. li.,
and pp. 137—174, The same rule of inheritance holds
good also with respect to samanodakas: West and Bubler,
Introduce. liii., Widows of distant relatives succeed as heirs,

Exam ples 170—174.

- Dhirajial Mathuradas “for the Special - Respondents :

Sapindas are of two kinds, near and remote. Here the par-

' ties are remote sapindas oE Hari Trimbak. The femsles of

the near line of gotraja ~sapindas alone succeed: and even
in that line the widow, the daughter, the mother, and the
grandmother are ihe only eligible females; other females in
this line, and all femalesin the line of the remote sapindas,
are entirely excluded : Grady on Hindu Law, 221, 222,
228 Stran% s Man. p- 75, sec. 310, )

With reference to the line of remote sapindas, lbe Mlmi‘—
shara makes no mention of females, but limits tho ~ucce~xsxon

to #sons and their issue’’: Ch, II,, sec. 5, para. 5*; Coleb,

Dig. Bk. V.,:Ch. VIIL, sec! 1, para. 335. No case lms been
cited by the other side chowmg the admission of females to
succession in the line of remote sapindas. _
Bualiravnath 3iangesh in reply: The texts cited on be.
balf of the special respoudents are law in Bengal and Ma-

' drag; they are not,of authority in the Presidency of Bombay.

Cur, adv. vult,

i

17th Avgmt—-—MELVILL,_ J.:—The plaintiff’s husband
}\ahanm\ was the great grandﬂon of the deceased Hans‘
paternal grandfmher s grandfather.  The defendants are
fifth in descent from the father of the same ancestor. It is
adnmtpd zhar \ﬁlvunmv bemwmore nearly rohted to Hdl‘l, ,

extokes’ Hindu Law Book« p, 447.
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would have succeeded to his estale if he had lived, and the
only qugscion is whether his widow is eqt‘itled todoso,

Both Kalyanrav and the defendants are gotraju . sapindas,
and the plaintitf relies mainly on the following passage in
, West and Buhler’s Hindu Law of Inheritance, Introduction,
page lii,; On failure of the paternal grand -mother, the
gotraja sapindas, i. e. all the males of the deceased’s family
(gotra) related to him within six degrees,. downwards and
upwards, together with their respective wives, are entitled
10 inherit the estate of a seperate honseholder.” :

On the other hand, it has been urged that  this exposition
of the law is without autbority, and that no widow of:a
-remoter, sapinda, (i. e. a sapinda who is not among the

first three in direct descent or ascent) can suceced, so long -

as there is a male remoter sapinda. in existence. Reference
_has been made to Grady on Hindu Law, p. 228, where.it
is laid down that “the wife, daughters, and daughters’s sons,
the. mother and the paternal . grandmother are also
embraced amony the sapindas; the female line extends no
turther,” '

This view seems Lo be in dccordauce with that held by
" Strange(Manual, p. 75, sec, 310)and Colebrooke (Digest, Vol.
IL pp. 564—>568, Madras Tid. 1865,) and there can be no
doubt that it correctly describes the doetrine held by the
Bengal aud Madras schools. ' '

But the Mitakshara is the ruling autherity in the Deccan,
where the present case arose, and we have to form our
decision in accordance with the law therein contained,

Now the Miiakshara expressly. carries the succession
beyond the limit laid down in the above works.” At chapter
11, sec. 5., para. 5, we find the following:~~ On failure of
the paternal grandfather’s line, the paternal great-grand-
mother,the great-grandfather,his sons and theirissue,inherit.”

Here then the compitancy of the widow of a remoter sapinda

toinberit is in plain terms recognised; and the principle
baving been once admitted, is carried ont to its logical
conclusion by the commentator Visves varabhatta in his
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- Subodhini, - He extends the succession to“the paternal great-

grandfather’s mother,great-grandfather’s father,great-grand-

father’s brothers, and their sons; the paternal great-grand-
_father’s grandmother, great-grandfather’s grandfather,great-

grandfather’s uncles, and their sons.” The same analogy
holds in the succession of kmdred connected’ by a common
libation of water.” - From the mention of the great-grand-
father’s grandmother (i, the wife or:widow of tho. most
remote of the male sapindas in direct asceut), and’ of the
kindred conpected by a common libation of water {i. e, the
samanodakas, or coilaterals, within thirteen degrees) it is
elear that the commentator meant to convey that by a
logical interprotation of the Mitakshara, the wives of all
sapindas and samanodakas must be' beld to have rights of

inheritance coextensive with those of their husbands. This

is the doetrine laid down. by West and Bubler at’ pp:-ilii,
and liii. of their Imirodnction, and discussed -by them at

considerable length in the introduetory. remarks {0 Digest,

chap, IT.,sec. 14.  We consider that it is the doctrine which
we are bound to follow, as being drawn from. the work
which is the principal source of law on - this. side of India_
and we, therefore, reverse the Judge’s decision, and allow the
claim with all costs on respondents throughout. ,

" Decrees reversed and elaim allowe 1

Bpecial Appeal No. 256 of 1869.

Nanabhai Narotamdas, vo e Appetlant.
Ramshet Govindshet., ... e «o. Respondent.

\Spevzal Appeal—Remand by Lower Appellate (ou'rt—»Cu,
- Proc. Code, Sec. 351.

Tt isan errot in law for a Lower Appellate Court to remand a 'C'&ii“,'
exvept in accordance with Sec: 851 of the Civil Procedire Codes
- A Specinl Appeal will lie against a deeree Temanding = suit.
_ This was a Speci'al Appeal from the decision of F. Lioyd,
Judge of tnp District of Puna, in_Appeal, Suit, No, 177
of 12«66, revex sing the decree of the Prmclml Sadr Amin of
Puna.
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