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Speciul Appeal No. 117 of 1869.

Pandurang Govind. G Appdlaﬁf."
Balkrishna Hari; " Respondent,

Ljectment— Cause of acttan-——Lunttalzon.

In an action of ejectment, the p]amhff ihough he canoot prave that
he has been in possession of the land claimed within twelve vears, must
not on that account of uu,esm(y fail, lle must, however, sliow that his
"eavse of action has accrued within that period; and a plaintifi’s cause of
action arises when another persen tokes possession of. bisland, and not
before.

1§ any question of limitation arises, the burden of showing that the
cause of action has arisen within the legal period of T xtahon hes up-
on ths plaintiff.

This was a Special Appeal from the decision of Baron
Del Larpent, Joint Judgeat. Ratnagiri, in' Appeal Suit
No. 261 of 1868, confirming the decree of ]{aoho Narayan,
Munsif of Vengurla. o

The plaintiff sued to obtain po session of a picce of land
- which he alleged he had purchased on the 31st of May 1854
“under a deed, and beld exclusive possession of until October
1866, when, on his planting -some . cocoanut and plantain
trees on the land, the defendant obtained a decree of the
Revenue Court, and interfered with his possession.

The defendant contended tkat the land c.almed by the
plaiutiff was the defendant’s land, and tkat be had been in
possession of it for more than tWel ve years.

The Munsif rejected the claim as barred by the Law of
Limitation. -

The Joint Judge, inappeal, found that the plaintiff had net
held possession of the land in dispute at any lime since the
date of purchase, viz, tbe 3lst of May 1854 ; that, as the
suit was filed in April 1867, an’ ioterval of more than
twelve years had elapsed; and that, consequently,the suit was
barred; that the plaintiff was a wrongdoer when, in 1866, he
planted cocoanut and plantain trees on the land, and was
restrained by the Revenue Court,
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11869 The special appeal was beard on the 23rd of Juue 1869
Pa;é;am bitore Guss and MeLviLL, JJ. S
(m:md Amiruddin for the Appellant : The suit is not barred by

Balkrishoa Harighe Jaw of limitation. The law governing the case is to
be foundin cl. 12 Sec. I of Act XIV. of 1859, and the
only point to be detetmined- is the date on which the cause
of action aroze. The Judge below considered that, as the
plaintiff bad not had possession within twelve year before
the dato’ of suir, the suit wasbarred. Because a plaintiff
does not show possession within {welve years it does not
follow that the defendant should have a judgmentin his
favor : Gopeenath Mookerjee v, Lssur Chunder (a)  He also
cited Devaji Gayaji v. Godubhai (b).

Shaitaram Narayan for the Respondent : Unless the
plaintif can prove that he has bien in possession within
twelve years he must fail. Whatever may be the date of dis-
possession which the plaintiff alleges, he should be called
upon to show that he has had possession within twelve years.
In deciding a plea of limitation it is not for the defendant
to show’'adverse possession : Kedarnath Molerjee v, Mohesh
Chunder (¢), Nawab Nazir Sidhee v. Woomesh Chunder (d),
Mirza Malomed ~. Sarahutoonissa (¢), Gooroodoss Roy v. .
Hurvath oy (f ), Nobelkishore Dey v. Ramkishen Molurér
(9), Dinoblundhoo Suliaye v, James Furlong (1), Mahara}a/z
Koowurr Singh v. Baboo Nund Loll Singh (z)

Amiruddin in veply : These cases do not apply here,
where the defendant’s possession is disputed, and even
denied, Even the decree obtained by the defendant from

- the Wevenue Court does not find possession in bim,

Cur. adv, vult.

() 9 Cale. W, Rap. Civ. R 365,
() 11 Cale. W. Rap. P, C, 35.

(¢) 1 Cale. W, Rep. Civ. R, 67, - (d) 2 Cal. W. Rep, Cn. R 73
© Ibid. 89 (F) Tbid 246,
(g) 9 Cale. W. Rep. Civ. R. 131, (B Ibid 155,

(i, 8 Moo. Tud. Apps 190,
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29th June—MEeLVILL, J.:—The plaintifi’s case is that he  1%€9
purchased the land in dxsputo (Whlch isa piece of unen- p&mg
closed ground near the defendan Us storehouse) in 1854, and  Govind
that in 1866 he planted some trees on it, whereupon theBam,ShmJL Hesi
défendant presented a petition to the Mamlatdar,whoordered
the plaintiff to vacate the ground until he should estab-
lish his title in a Civil Court For this purpose he has
brought the present action; and the Joint Judge bas con.
firmed the Muns1E’s decree, dismissing the suit on the ground
that the plaintiff has not proved possession with twelve
years. As regards the planting of the trees, the Joint Judge
held that the plamhﬁ was a wrongdoer, and that this was
no possession of the land, but an attempt by a wrong act to
further the present claim.

In special appeal it has been urged on bebali of the
plaintiff that, even if it be admitted that he bad not posses-
“sion of the land previously to the planting of the trees, yat
that no one else had possession, and that, therefore, no cause
of.action accrued until he was obstruction by the defendant
in 1866, On the other side it has been .contended that, in
an action of ejectment, the plaintiff must necessarily fail,
unless he prove that he has been actually in pessession within'
12 years; and numerous cases have been cited, in which such
a rule appears to have been more or less clearly'laid-down.

" Ina qucst{bn of limitation there can be no déubt that thq_
burden of proof is upon the plaintiff. Bec. 26 of Act
VILL. of 1859 requires that tke plaint should set forih “the
cause of action, and when it accrued; and it the cause of
action accrued boyond the period ordinarily allowed by
any law for commencing such & suit, the ground upon which
exemption from the law is claimed.”

Sec, 32 provides that “if upon the face of the plaint, dr
after questioning the plaintiff, it appear to the Court that the
subject-matter of the plaint does sot constitute a cause of
action, or that the right of action- is barred by lapse of time,
the Court shall reject the plamt Thus, even before the
plaiot can be admitted, the -plaintiff. is ander the necessxty of

satisfying the Court that bis claim is not barred by lapse
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1868 of time. Nor does this obligation cease when the plaint
Pandurang  has been admitted, 1t the defendant plead limitation, or
(xo\lud 'if, although he do not plead it, it appear to.the Court upon
Lalkmhua um*he facts Lhat the suit was commenced aftor the. period of
limitation’ had sexpired, the Court is bound to call upou the
plaintift to prove that he has not forfeited his right of action
Act, X1V, of 1859, sec. 1, says plainly that “no suit shall
be maintained in any Court of Judicature within any part of
the British ferritories in India in which this Act shall be
in force, unless the same is institated within the porwd of
Jimitation"hereinafter made applicable to-a suit of thut nature .
any Law or R egulation to thé contrary notwithstanding.”
The words are distinctly prohibitive; and, therefore, if .myA ‘
yuestion or doubt on lhe subject arise, thc plaintift is bound
to satisfy the Court that it bas not been induced to entertain

a suit which the law has forbidden it to entertain.

The burden of proof being upon the plaintif, whatis he -
reqquired to prove?  Simply, that the cause of action accrued
within the period of limitation made applicable to'the suit,
This is by no neans equivalent to saying that a plaivtiff in
an action of ejectment must prove that he has been in pos-
session within twelve years, Hc may not have been in -
possession .within twelve years, and yet the cause of action
way . have accrued within that period.. If'a mau buy a piecs
of open éround, he is not bound to enclose it, or to build
upon i, or formally to tuke possession of it; nor, if he do
formally take possession of it, is Lie bound by subsequent acts
to proclaim the continnance of bis possessiors 8o long a8
the Jand remains unoccupied his rights are not interfered
with, and be is not called upon to assert them. He has no-
cause of action, and there is no person whom he could sue
His cuuse. of action atcrues wheu another. person takes
possession of the land, and not before, 1f he has omitted to
take possession of the land bimself; ho may not be-able to
treat the intruder as a trespasser; but he van brlng an action. -
to eject him at any period within twelve yeats from the date
of $he jobruder’s vctupation of the Jand,
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‘This proposition seems so clear that it is hardly necessary 1869
to quote precedents in support of it. We will only refer to ﬁamrm.m
two decisions under the English Statute of Timitation, 3 & =~ Govind
4, W. 4, c. 27, Sec. 2 of that Act enacisthat “no person shalh,a]]mglma Hau
make an entry, or distress, or bring an action to Tecover
any land or rent, but within twenty years next after the
time at which the right to make 'such entry or distress, or
to bring such action, shall have first accrued;” and See, 3
goes on to say that the right of action shall ordinarily he
.deemed to have acerued at the time .of.the plaintiff’s dxs-
possession or discontinuance of possession.

In AP Donnell v, M Kinty (), Blackburne, C.J., said:
““The word discontinuance wmeans an abandonment of "pose
session by one person followed by the actual possession of
another person. This, I think, must be its meaning; for if
no one succeed to the possession vacated or abandoned,
there could be no one in whose favour or for whose protec-
tion the Act could operate, To constitute discontinuance
there must be both dereliction by the person who has the
right, and actual possession, whe:her adverse or not, to “ba.
" protected,” p. 526. In Smith v. Lloyd(k),which was an action
of trespass, the plaintift’s replication was that the entry made
by the defendants cn the the surfage of certainland and mine-
rals was not within twenty years after the right to make the
same accrued to the defendants, or' any one under whom
they claimed, and that, therefore, the right ofentry was extin-

- guished. But Parke B. said: *“We have not the slightest
doubt that the Litle of the grantees of the mines iapot barred
in this case under the 3 & 4 W. 4, c. 27, sec. 3; for .we are
clearly of opinion that that statu‘e applies not to cases of
want of actual possession by the plaintiff, but to cases where
he has been out of and another in possession forthe pre-
scribed time. There must be both absence of poscession by
the person who has the right,and actual posszssion by another
whether adverse or not, to be protected, to bring the caze
within the statute, We entirely concar in the judgment

(J) 10 1rish Law Reports, 514,
(£) 9 Exch, 562; 8. C. 23 Law Journal Exch. 194,
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1869 of Chief Justice Blackburne in M’ Donnell v. M’Kinty, and
Pandurang the prmclple upon which that decision is founded.”

Govind * In the present case the Joint Judge has not found that

Ba]kmhna Harithe defendant was ever in possession, and the Mamlatdar
seems to have found no more than that in 1866 the defend-
ant and others were in the habit of passing to and fro across
the disputed g ground. This would at the most be evidence
only of a right of way, and would not entitle the defendant
to oppose the plamtlﬁ s entry on the land. Assuming the

-~ plaintiff to have acqutreda title by purcbase in 1854, and
not to have taken possession till 1866 then, if the land had re-.
mained in the meantime unoccupied, and was not in the exclu’
sive possession of any other person in 1866,the plaintiff was in
no sence a trespasser or wrongdoer. We think that the case
must be remanded, in order that the Court below may find
whether, at the time of the plaintiff’s entry in 1866, the
defendanh was in possession of the ground, and if so, “hether
the plammff has proved that the defendant’s possession,
which constitutes his cause of action, commenced within
12 years preceding the date of action. If either of these
issues be determined in favour of the plaintiff, the Court will
consider the evidence of the plaintifi’s title, and of any
easement. which may be claimed by the defendant, and pass
a new decree on the merits.

, Qos@s to follow the final decision.

Decree reversed and suit rémanded.
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