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from the ground are not moveable property within the
meaning of the term as used in Sec. 19 of the Mofussil Smail
Cause Court Act (XI, of 1863).

GGreén ( with him winter) for the respondents. The
plaintiff had no easement over tke land taken for the Ruil-
way, and the suit was clearly barred.

Coucn, C, J. :~-The Judge has come to a right decision.
Cl. 2 of Sec. I of the Limitation Act prescribes the period of
one year to*“suits for damages for injuryto personal property,”
and crops have always been considered personal property.
There may be cases where for the purposes of certain Acts
they are not so considered ; but in the Limitation Act the
words ‘personal property’ were used in their ordinary sense,
which includes. crops. 'We must therefore confirm the
decision of the Judge.

Lroyp, J,, concurred,

Decree confirmed,

it ——

Speczal Appeals \os. 74 and 84 o/' 1869.

Tapldas Govindbhai. ... e A}:p@llant. .

The B. B. & C. I. Railway Company... ...  Respondents,

The B. B. & C. I. Railway Company... o Appellants.
Tapidas Govindbhai... «v . Respondent..

Land taken up jfor Railway Company—Damages -~ caused to
adjozmng lands— Separate suit when mamtazaable——(om-
pensation—Act V1. op 1857,

When land is taken up for a Railway Company under Act VI of 1857
the owner should claim for all damages likely to be caused to his adjoin-
ing lands by the works of the Companyand ro suit willlie for damagas
so caused if they could reasonably have been foreseen at the time of the
ﬁxm(r of sompensation.

Whethersuch damages could reasonably hiave been foreseen. or not-is
a question of fact to be determined by the lower courts.

These were cross Special Appeals from the decision of R.
W. Hunter, Acting Judge of the Konkan District at Thana,
in Appeal Suit No. 173 of 1868, raversing the decree of the
Munsif of Bassein,
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'l‘apidas Govindbhai sued the Bombay, Baroda & Cantral
India - Railway. Company to recover damages ciused,
from the year 1863 to the year 1866, to the fields and crops
of the plaintiff by reason of the defendants having failed to
provide a proper passage for the. waters of a certain creek.

The detendunts’ railway adjoibe’d the land of the élaintiif

on the eastern side, and, when thio rains came down, led to a-

vast accumulation of the creed waters which were thus
thrown back npon the lands of the plaintiff and causel the
injury complained of.

The defendants pleaded, inter alia, the law of limitation as
- to the damages that. accrued for the first three years; that
culverts and openings had been provided where ne.essary j
that the line had been constructed under the sanction of
Government; that the suit was not waintainable aguinst the
Company, as it had not been provided in the Act Incor-
porating the Company that they should be responsible
for such dawmages.

The Munsil of Bassein rejected the claim, but in appeal
the Acting District Judge reversed his decree, and awarded
+ to the plaintiff Rs, 207-8 for injury to the crops of 1866, to-
- gother with Rls, 0-4-6 for expenses incurred by the plaintiff,
on the grounds stated at length in appeal* No. 38 of 1865
(a).  The District Judge rejected theclaim of the plaintiff
for the injury caused to his crops for the preceding years,
The following is au extract from the finding of bhe Judge in
Appeal bmt Ne, 38 of 1868 :—
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“Althou;,h I have held that the plummﬁ cannot c]alm a

servitude from the Railway Company’s land, nor demand
that an cutlet for this water should be made through theit
line,still I think he can claim for damages for the injury which
bave been showu to have been caused to hie arops through
the negligence of the Railway Compahy in omitting to pros
vide sufficient waterway a$ this spot in the construction of
their line. 1t has been urged that according to Sez. 24 of

(@) S A No. 81 Qf“taGﬁ;’Sie dm‘e,p. 114,
Vi==16 A .G
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Aci VL. of 1857 the compausation originally awarded to the
plaintiff for the land that was once his'and is now the Com-
pany’s must ‘include any damage which may be sustained
by any of the persons interested therein in respect of any
_adjoining land held therewith,” and that this fact must
constitute a bar to the claim; but in the case of Lawrence -
v. The Great Northern Railwag Company (b), where-
by ‘the construction of the railway, withoat ~suflicient
openings, the flood waters could not spread themselves as
formerly, but were penned up and flowed over a bank upon
the plainiiff’s Jands, it was held that, though there was no ex-
pressclause intheir Actobliging theRailwayCompany to make
openings for flood waters in that district, yet thut an action -
would lie against the Company for the injury to the plain-
titfs’ lands, and that, though the amount of compensation
awarded-covered all damage known or coniingent by reason
of the construction of the Railway on the lands purchased,
and all other damage arising from the construction of the
Railway at other places, which was apparent and capable of
being ascertained and estimaled when the compensation was
attarded, yet that it did not include any contingent and possi-
ble damage which might arvise afterwards by the works of the -
Company at other places which could not lhave leen foreseen
by thearbitrator. Now, in the case before us, although the
Hood wabars of the two years in q’tiestion were unusually
large, the evidence shows that these floods have occurred .
niore or less in each veur, and caused "damage to the crops
sown in this land in each year, until the Railway Com-
pany recently made an outlet through that part of their -

line, ostensibly to cary off the water that stagnated within

their own limits, but just as probably to obviate the damage
vaused by the flood to the crops of the adjoining land for
want of ani outlet} ab any rate an outlet exists now whu,h
did ot exist when the dumage in question oceurred, and
as the damage could have been obviated, as is* proved by the -
plaintiff’s witnesses, by the coustruction of an outlet.in the
first instance, I think I must hold that this was a cou{ingeu;

(5) 20 L 7. Q. B. 230, -

N
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unfors¢an damage for which no provision was secwrred by
the Government from the Railway -Company, and which
therefore was not covered by the amount of compensation
awarded to the plaintitf,and that the Company have,by a neg-
ligent exercise of their statutory powers, and by a disre-

gard of the maxim sic utere (uo §e. rendered themselves
liable for the damage sustained by the plaintiff as a result of
their neahwence——(Addlaon on Wrongg, Chapter XV,

The plaintiff, therefore, has a right of action.”

The Special Appeal were heard this day defore Cou(h k

C.J., and Lloyd, J.

(freen (with him Winter) for the appellant, in t,bg Qecoud
appeal (and with him Shantaram Narayan) for the respond-
ents in the first: These damagoes should have been ¢laimed
and determined at the time when the zmount of compensa-
tion of the plaintiff’s land taken for the Company was fised
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under Sec., 24 of Act VI. of 1857, since floods are of annual

occurrence, and the damages likely to be caused. by them
could bave b~en foreseen and estimated. Tbat is tbe prin-
ciple deducible from the cases decided in Eogland under
~ Sec, 63 of the Lands - Clauses Consolidation Act’ (8 and 9
Viet., c. 18), and ‘that Section does not matemlly differ
from Secs. 24 and ‘).J of Act VI. of 1857,

Nunalal Haridas, for the appellant in the first appéa],
and respondent in the second: Whether the damages were
foreseen or not it a question of fuct, and the Judge bas de.

“cided that they were unforessen,

. Covc, C. Ju—In Chamberlain Vo Lhe West-Lnd of-
London and Crystal Palace Railuay Company (¢), Lord

Chief Justice Erle observed: “It is well-known law that
under these statutes a party must make ove claim for dy.
mages, once and for all, for all damages that can reaaonably
"be foreseen, and bave one inquiry and one compensation.”

The question- therefore which the Judge ought to have

determined in this case was, whether at the time the come
pensation was awarded for the land taken the damages tg

() 32 Ln 7. Q. By 173, 178,
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the adjoining land could reasonably have been foreseen. -
1f they could have been, the only mode in which the plaintiff
could have obtained compénsaﬁon would have been by the
award under Sec. 24 of Act VI of 1857, and the decree
therelore ought to have been for the defendant; but if the
damages could not reasonably have been foreseen, the decres
ought to have been for the plaintiff, since the compensation
awarded for {he Jand would in that case be no bar to the
present suit. Now it is really a question of fact whether tle
dama ges could bave Leen foreseen or no'. The language
of the Judye below, however, does not amount to a finding
on the point; since he says—*TI think I must hold that this
was. a contingent unforeseen damage for which no provision
was secured by the Government from the Railway Com-
puny ”  He does not say that the damages could not bave
been foreseen, The finding is not to my mind sufficient.
We should be justified in deciding the case if the evidence
was of such a nature as thas it could not bave supported the
finding at all; but I am not prepared to say that such is the
case here,

We must, therefore, confirm that portion of the decrce aps
pealed against in suit No. 74 of 1869 with costs, and veverse
that portion of the decree appealed against in suit No. 84 of
1869, and remand the case for retrial with reference {o the
atove observations,

Deevee reversed and case remanded,
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