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(namely) one paili per man per mensem from the Istakbil
(f.¢) the date of the bond, till your grain is repaid (in
kind). I am to raise no objection. I, of my own accord
and pleasure, and in sound mind, have duly given this bond.’

Per Cuman (Couven, C.J., and Newrow, J.) ;lele
Jourt is of opinion that the document in questlun requires a
stamp of one Rupee, under Article I of Schedule A,

Referred Case.

Sitaram Amrat et al ...... Llaintiff.
Bhagvant Jagunath et al oo Defendunts

Mesns profits—Separate suit—Res Judicata.

When a suit is brought to recover poesession of immoveable property
and the decree does notprovide tor the wesve profits that accured dur-
ing the suit, a separate suit may be maiutained for them.  Where,
Liowever, it cap be shown that the omission in the decree to provide for
mesne profits was the deliberate act of  the Court, the defendant may
set that up as a defence iu the separate suit,

Case stated for the opinion of the High Court by Janardan
Vasudevji, Judge of Small Causes at Puna, under Sec, 22 of
Act XT. of 1865:—

“This suit is one for mesne profits of land sought to be re-
covered under the following circumstances:—

“The land in question was mortgaged by the plaintiffs’
grandfatber to one Gopalrav Deshmukh for, it was alleged,
Re, 21 in 1834-35, and, after the death of the said Gopalrav,
the mortgage was assigned by his son, Yashvantrav, to the
defendants, with possession of the land, Qa the 29th of
July 1864 the plaintiffs instituted a suit against their mort»
gagee’s son, Yeshvanirav, and agaiost the present defends
ants for the recovery of the land in the Court of the
Munsif of Puna. Yeshvmtrav, however, did not enter an
appearance in that suit, Only the present defendants dea
fended it, and the Munsif, having found that Yeshvantrav
had morigaged the land to the present defendants as secti:
tity for a loan of Rs. 36, and that the defendants had paid
Re. 122-11-3 for assessment due on that land, decreed that,
on p'xvment by the plamuﬁ% to the present defepdants OE

VI—14 4. (.u

109

1£69

Lachiram
Jayasang)i

Ramji bln\ aji.

June 15,

——



110

1869

BOMBAY HIGH COURT REPSRTS.

those two sums, aggregating Rs. 158-11-3, the latter should -

Sitaram Ayt deliver up possession of the land to the fornier. Oun appeal,

et al.
vl
Bhagvant
Jaganath
et al.

however, by the plaintiffs, the District Judge of Puna, on
the 26th of February 1867, amended the Munsif’s decree by
ordering the restoration of the land to the plaintiffs on
payment by them of Rs. 21, which they admitted was the
debt for which the land had been mortgaged by their ances-
tor to Gopalrav Deshmukh; and which their mortgagee’s son
Yeshvantrav did not appear to dispute; and possession of
the land was accordingly, on execution being sued out, de-
livered to the plaintiffs on the 26th June 1867. The plain-
tiffs now seek to recover from the defendants the mesns
profits of the land, alleged to amount to Rs. 133, for three
years intervening between the date of their original suit
and that-on which possession was delivered to them. )

““The defendants, inter alia, put in the following pleas :—
(1) that the plaintiffs ought to have, in” their suit for thy
recovery of the.land, asked for the mesne profits which thee
now seek to recover and that a separate suit will not lie.
(2)-That the plaintifi’s mortegagee, Goplrav Deshmukh’s son
Yeshvantrav, and not the defendants are answerable for any
loss of income which the plaintiffs may bave sustained by
having been kept out of possession of the land,

“With rezard to the first of these points I observe a deci-.
sion of the High Court in the case of Kadhabai v. Radhabai
(a), in which it has been held that mesne profits from the -
date of suit for the recovery of land till delivery of possession
cannot be awarded in the matter of execution, unless tha
decree provides for them, but that a separate suit will lie for
such mesne profits. As to the latter portion of this ruling
I have some doubts, which, in deference to the authority and
judgment of their Lordsbips, T crave leave respectfully te
submit for their consideration.

“Mesne protits, from the date of suit till delivery of poss -
geséion, and interest from the date of suit till payment, ure:
placed, by Secs: 196 and. 193 of Act VILL. of 1859, in the
pamme éategory ; that is, both are left to the discretion of the

(a)'4 Bomi T Ci Reps A, G d 8k
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Court adjudicating on the subject matter of the suit. When, 1869
therefore, a decree is silent on the point, the natural infer-gj,rum Amrut
ence to be drawn 1is either that the Court m’leg the decree et al.
did not, for some reason or- other, think fit to award the Bha’gvant
mesne profits or the interest, as the case may be, or that the Jaganath
point was not tirged at the time of trial, and, therefore, not o al
adjudicated upon; in other words, it was an omission which,
. I should think, can only be rectified by the remedy of a re-

view, and not by that of a separate suit. IF mesne profits,

which have not been awarded by the decree adjudging pos-

session of the land to which they refer, can be recovered in

a separate suit, it must follow that interest, which has not

been awarded by 2 decree for money, may likewise be reco-

vered in a separate suit; but I bave not met with avy case

in which it has been so held. It may be urged that a claim

for the recovery of land and a claim for the wesne profits of

such land are declared by Sec. 10 of Act VIIL 0f1859 to be

distinct causes of action, but they are so declared within the

meaning of the Sth and 9th sections, which have in view no

other obJect than the convenience of trial, and not within the
" meaning of the Tth section, which prohibits the splitting up

of a cause of action on pain of forfeiture of the portion of

claim omitted in the suit brought. " A claim for land and a

claim for the mesne profits of such land have always been

regarded as constituting one cause of aotion in the same

manner as a claim for money and a claim for interest thereon

are, * * ®* % ' ‘ ‘

The case camre on this day before Couch C. J. and Warden

J. when the fcllowing judgment was delivered by,

Couch, C. J.~In this casc the otiginal shit was brotght
to redeem land which had been mortgaged, and, by the .
de;:ree of the District Court, the defendants were ordered to
restore the land on payment of the principal sum of Rs. 2

only. No allowance was made to the defendants . either for
interest, on for Re, 122-11-3 which they had paid for assess-
ment. From this, I think, it must be inferred," either, -that
by the terms of the mortgage the profits of the land were to
be taken instead of interest, or that he Gourt was of epinien
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that no account should be taken between the parties, and
that the mortgagees should not receive interest or account
for the mesne profits. If the plaintiffs are to have the mesne
profils for the three years between the commencement of the
suit and their obtaining possession, they ought to be charged
with inicrest on the Re. 21 at the agreed rate, and the defend-
ants onght to be allowed for any assessment they have paid,
But if, by the terms of the mortgage, the profits were to be
taken instead of interest, ‘there was no impropriety in the
original decree not directing an account to be taken, or
cbarging:the defendants with mesne profits pending the sait.
In a case of this description the plaintiff is precluded by the
Jdecrea from bringing a separate snit for mesne profits; and
if he ought to have had them, he should have applied for a
review of the decice, Oa this ground, then, I am of opinion
that the present suit cannot be maintained.

But as the Judge of the Bmall Cause Court has raised
the question whether a separate suit for inesne profits can be
brought in any case, and hax submitted to us his reasons for
his opinion that it cannot, I think it is better that we should

. now determine that question. e relies upon Sec. Tot Act

VIII of 1959, considering that “ordinarily a claim for land
and a claun for the mesne profits of such land constitute one
cause of action,” and that, if the mesne profits are not claim-
ed in the original suit, the cight to them is Jost. Now, in a
soit for the recovery of land, the ciuse of action is the wrong-
ful possession by the, dnfeudant of the plaintiff’s land. at the
time of bringing the suit ; that being established, the
plaintiff is entitled o recover the land, and it is imma-
terial when the defendant took possession, and whether he
did so wrongfully, or, having been in possession rightfu]ly his
right to it has ceased. But ina suit for mesue profits tha
cause of action is the dispossessicn of the plaintiff, aud the
keoping him out of possession, and the. receipt by the dee
fendant of the profits of the laud during the period for which
the mesne proits ate claimed. This is a different cause -
of action from the other, and the practice of regarding them
a6 copstibuting one cause of astjon alluded to by the Judge
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of the Small Cause Court was en erroncons one. As to inters 1869
est.,.in some cnses a claim to it may be a sepatate. cause ofgiiaram Amrut
action from the claim to the principal sum; as where there is et al.
a.contract to pay interest at stated periods before theprincipal Bhatrvanf,
sum becomes due. It is probable that Sec, 10 was inserted in Ja#’““}*th
Act VIIT. of 1859 in consequence of the then existing prac- o
tice,and to prevent any doubts being raised. Its not referring

to Sec. 7 cannot make a claim for land and a claim for mesne

profits one cause of action, if in fact they are not so and

their being so is inconsistent with Sec. 11 of Act XXIIL. ot

1861. If they were, no separate suit could ever be maine

tained for mesne profits, it being absolutely prohibited by

Sec. 7 of Act VIII, of 1859,and the prohibition in sec. 11 in

the cases coming within that section is unmeaning. Hither-

to, wherver it has been held that a separate suit for mesne
profits could not be maintained, the decision of the Court bas

been founded upon Act XXTILof 1861. It has never,as far as’

T am aware, been thought that Sec. 7 of Act VIIT. was ap-

plicable, Where the claim for Jand and the. claim for mesne

profits are joined in the same suit, it was still neceseary to
give the Court power to provide for mesne profits until the - ‘
delivery of possession, as these could not properly be claimed
in the plaint, the cause of action, namely, the plaintiff being
ke t out of posséssion during the suit, arising after the snit

was instituted. Sec. 196 of Act VIII, of 1859, therefore,
provides for this, as Sec. 10'of Act XXIII. of 1861 does for
* _interest; but it is not imperative on the Court : and the High "

Court at Calcutta has held in FHaramohini. Chowdhrain v.
“Dhanmani  Chowdhrain (b) that where the decree has not
provided for the mesne profits during the suit a separate

suit may be maintained for them. T concur in that opinion,

though not without having had some doubt; as it might be

that the omission to provide for -the mesne profits was the
deliberate act of the Court, which considered that under the
circumstances of the case they ought nct to be allowed,
Whenever this can be shown,the defendant onght to be allow-

ed to set it up asa delence in the separate suit.

Warden J., concurred. '

() 1 Bengal L. Rep. App. Civ. 138,
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