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1869 355 of the Code. This section applies not merely to a case
App@immwhere the lower Court has refused to take evidence, but
v, also where there isa substantial cause for taking further
VithobaTukaram evidence, and here there was a substantial cause, not only to
justify but to require the admission of "additlonal evidence
by the Assistant Judge. We, therefore, reverse the decree
of the Appellate Court and remand the case to be dealt with

in accordance with this judgment.

- NEwrox,.J,—Concurred,

. Case Remanded,

“Special Appeal No. 82 of 1869,
April19. withal Mahadev et al... e o Appellants.

Dand valad Muhammad Husen ¢t al... o Respondents.

Ancient Documents—Proof— Thirty years” rule.

With regard to the proof of ancient docmments the proper rule ig, that
if they are more than thirty years old they need not be proved pro-
vided they have been so acted upon or brought from such a place as to
offer a reasonable presumption that they were-honestly and fairly obtain-

ed and preserved for use and are free from suspicion of dishonesty.
Application of this rule considerered.

Hari Dhangar v. Birw Dasru (5 Bom. H. C. Rep. A.C.J. 135 )
commented upon, and error in note thereto pointed ont.

The rule, that.if the owner of different estates mortgage ‘them {0 one
person separately for distinet debts or successively 1o secure the same
debt the mortgagee-may insist that one Security shall not be redeemed
alone, applied to a Muhammadan mortgage,

In mortgage transactions in which the mortgage contracts have been
entered into before Act XXVIIL. of 1855 came into operation and to.
whish Reg, V. of 1847 secs, 11 and 12 applies, and in which an acconnt
of principal and interest on the one side and “of rents and profits on the
other side is not directed, the arrears of interest must he Jnmted to six
years.

This was a Special Appeal from the decision of R. F,
Mactier, Judge of the District of Sattara,:in Appeal Suit

No. 428 of 1867, amending the decree of the Prmclpal Sadr
Amin of Sattara,
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The case was heard this day before Couven, C, J,and 1889
Newroy, J, ' Vithal Mahadev
etal.
 Shantaram Narayan for the Appellants. Dand Maham,
: 1ad Husen
Vishvanath Narayan Mandlil: for the Respondents, - e al.
The facts of the case appear_ snfficiently from the follow.

ing judgment delivered by.

CoucH, C. J.—In this case the three plaintiffs, one of
them being the son of one brother and the others grandsons -
of another brother, sned to redeem a mortgage upon certain
property swhich they alleged was in the possession of the
defendants. The plaintiffs stated that they did not know
the amount of the mortgage, and prayed that the defendants
might be required to render an account and to give up the
land on payment of the amount that might be found due,
It is clear, though there is no finding on the point, that
the defendants had been in possessicn for such alength of
time that the plaintiffs would have Leen barred if they had
not sued as mortgagors. The defendants set up two mort-
gages (Fxhibits Nos. 6 and 7). No. 6 purported to have been
executed by the father of the first plaintiff, and No, 7 had
been executed by the first plaintiff himself. No, 7 was admit-
ted by the plaintiffs, bnt No. 6 was disputed and the plaintiffs
contended that it was not executed atall ; or that, if it was
executed, it did not ‘apply to the land in dispute,

The munsif decreed that the land should be . redcemed on
payment of the amount due under No. 7. On appeal, by the
defendunts, the Judge laid down the point,—* what is the
amount of the defendant’ s mortgage cJaim on No 6, and is it
proved ?”” and he found that No. 6 was proved. The grounds
of his finding were, that it was much more than thirty years
old; that, having been produced by the representatives of the
‘mortgagee, it came from proper custody, aud that Le saw no
reason to believe that it was either concocted or satisfied,
This finding is objected :to and in, support of the objection
the case of flari Dhangar v. Biru Dasru (a) is cited,

5 Bom, H. C. Rep. A. C. J. 135,
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In that case the Assistant Judge, having held that a docu.

Vithal Mahadeyment which came from proper custody and which was moreé

et al

v.
Daud Muham-
mad Husen
et al

than thirly yearsold proved itself, the Division Court held
that the decree was erroncous, and the decision in Spedial
Appeal, No, 966 of 1864, was referrd to as laying down the
rule as to the proof of ancient documents. The rule laid
down in Special Appeal No. 966 of 864 was, that documents
more than thirty years old need not be proved, provided that
they have been so acted upon, or brought from such a place,
as to offer a reasonable presumption that thay were Lonestly
and fairly obtained and preserved for use, and are free from
suspicion of dishonesty. That T consider to be the proper rule
on the subject; but I cannot concur in the application of it by
the Division Court in the case guoted, In Special Appeal
No. 966 of 1864, the District Judge, although the documeny
was more than thirty yearsold, thought from the circum-
stances of the case that there was suspicion attaching toit, and
he therefore found that it was not proved. In Special A ppeal
it was urged that, as the docament was thirty years old and
came from proper custody, the Judge was bound to find
proved and to give effect to it, We, ‘however, held that he
was not bound to do soif he thought it was not free from
suspicion. Another case, Special Apjeal No. 229 of 1868, is
referred to in & note to the reported case, in which thera
were thres documents more than thirty years old, but the
Judge required the same proof of them as if they had been
modern documents, and we held that he was wrong in doing
so. The note referred to which represents me as having fol-
lowed the ruling in the case of flari Dhangar v. Biru Dasru
(supra) is not correct. In both the casesin which Isat [
applied the rule, but not in the manner in which it was
applied in the case of Hari Dhangar v. Biru Dasru. Inthe

first case, I held that the Judge was not bound to giVe effect
to the document, merely because it was moro than thirty
years old and came from what might be considered proper
custody. In the other, I held that the Judge ought to have
bad regard to the rule of law as to the proof of ancient docu-

ments, and not to have required them to be proved in the
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ordinary way, whereas in the case of /ari Dhangar ¢. Biru 1869
Dasru (supra) it does not appear that the Judge entertainedvithal Mahadev
any suspicion of the genuineness of the document. etal.

. Y.
* In the case now before us the Judge finds the docu- -D;ll;g g{,‘,’s}:;m'

ment No. 6 to be more than thirty years old and to have  etql
come from proper custody; and, as there is no expression "
of distrust respecting it, it should be considerad to be
proved. '

The Judge holds that it ought not to have effect in favour of
the appellants, the mortgagees, bezause it is not shown that

. itapplied to the forty bighas of land in dispute, We, how-

ever, consider that he was not justified in reguiring further -
‘proof on this point, since the second mortgage, No. 7, contains
words which show that there had been a previous mortgage;
viz., “our land is with you for liquidation of debt.” And, as
there is no evidence of any other previous mortgage than that
shown by Exhibit No. 6, the Judge might fairly have held it
to be the one referred to. This is a question of fact, and it
might be that on this we could not interfere with his decision
but in point of law he was wrong in his finding.” No. 7,as I
have just observed, showed that there was a previous mortgage
debt and, according to the doctrine of Equity, “if the owner
of different estates mortgage them to one person, separately
for distinct debts, or successively, to secure the same debt,
or the same debt with further advances, the mortgagee may
insist that one security shall not be redeemed alone; upon
the principle that redemption being an equitable right, the
person who redeems must on bis part do equity towards the
mortgagee, and redeem him entirely—not taken one of
his securities, and leaving bim exposed to the risk - of deficie
ency ‘as to the other,” (b), '

Here the mortgagors seek to redeem No. 7, and it 14
found that there is -anothet mortgage between the same.
parties, though possibly ot of the same land; the Court will
not therefore assist the plaintiffs who seek to redeem, unless
they are ready todo equiﬁty by paying off all the mortgages.

O] Fisher on Mortgage, 2od Ed. Vol. IL. P, 678,
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1869 It is true that the bond, No. 6, was not executed by -
Vithal Mahadey 10T than one of ~the members of _the family, but the plain-
et al tiffs, though Mubammadans, have sued jointly asif they were
Daud ﬁ'nham_ members of a Hindu family and appear to have followed the
mad Husep, Hindu custom, and treated the property as joint family pro-
et . perty. The second and third plaintiffs cannot tow be allowed
to say that the maker of the bond, No. G, was oot competent
to bind them. He was in all probability acting as the manager

of the family.

As regards interest, the lower Court has ruled that no
more than six vears’ interest should be allowed in this case.
Against this, Mr. Shantaram has cited the decision of the
present Bench in Bahirji v. Balkrishna (Special Appeal No.
638 of 1866, decided on the 30th July 1867), whereit was
held that the proper way to take ap account between mort-
gagor and mortgagee was to give credit for the rents and
profits and to charge the interest from the date of mortgage.
Bat where the profits are by agreement to be received in
liea of a portion of the interest, no account can be taken of
the profits, and the remaining portion of the interest must
only be allowed for six years. The Exhibit, No. 6, provided
that for a part of the debt no interest should be charged, but
that the profits should be enjoyed in lieu of interest.\Where
the Court does not order an aceount to be taken of the inter-
est on the one side and of the rents and profits on the other,

. we have held that in cases to which Reg. V. of 1827, secs, 11
and 12 spplies-that is, cases where the contracts were made
before Act XXVIII. of 1855 came into operation-the are
reats of interest must be limited to six years, The effect is
that where an account is not ordered, the parties are put in-
to the same position as if the suit was simply one to recover
the principal money and interest. We waust, therefore, mo-
'dify the decree according to the views above expressed, by
adding to the sum allowed the principal sum due under the
bond, No. 6, and six yeats’ interest on the amount which
bore interest according to the terms of the bond, and we
tnust also decree that the plaintiffs do redeem the mottgaged
property, on payment of the aggregate sum, within sij
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months from thie dato of this decree, or that, in default, they
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1869

be foreclosed of all tight .or equity of redemption in or toyviy,. Mahades

the said property.
Nowton, J.—Concurred.

Decree modified,

Leferred Case.
Balaji Mahadev. v Plamtiy,
Krishnaji bin Chimnaji et al. eee  Dejendants,
Stamp~~Single document conlaining two contrats.

Where a document contained two distinet contracts requiring scparate
stawps, but the whole was impresssd with oge insufficient stamp i wag
held, that, this stamp might be taken into account m making up the ag-
gregate of the stamps reyuired. v

Case stat'ed for the opinion of the High Court by Janar-
dan Vasudevji, Judge of the Court of Small Causes- at
Puna under sec. 22 of Act X1. of 1865~ _ .

“The two suits have been jrstituted by the same plaintift
against two different individuals and against their surety,
whois the same in both cases, on a promissory note which
runs as follows:— -

‘We, Sambhu bin Mabadji Khengra and Krishona bin Chimpaji Khe-
gra, Thalkari of Monje Rihe, Tarf Pavan Maval, execute this note unta
Balaji Mabadev Ketkar, to wit, that we purchased from you, on the 5th
Vaishakli Vadya, the followitg quantities of grass at Rs. 20 per 1,000
bundles out of the stock which you had bought at Mouje Rike, namely:~

‘I, SBawbhu bin Mabadji Klengra, (hought) 500 bundles of

grass, the price of which {s.cvvvvvviiniinocnnaenn B 10 60
‘I, Krishnaji bin Chimnpaji Khengra, (bought) 400 bundles

of yrass, the price of which it B 8 0 0

tHotal Rsivau 18 0 ¢

In words; eighteens Interest on this is to run at one per cent. per
thensem from thi date on which the grass was purchased. Weptuimnise to
pay the principal with interest in the wonth of Margashirsh of the curs

et al
%,
Duaud Moliam-
mad Husen
¢t ol

April 20

ncrrn
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