R0 BOMUBAY HIGH COURT: REPORTS, .

1869 ~ “Special Appcal No. 589 of 1868. -
April 21. :
-_ Narayan bm Raghoji. e i dppellant.
Bholagir Gura Mangtr... . waRespondent.

Special Appeal i\'o;‘ 397 of 1868.

Hormasji Sorabji and Ramji bin Keroji... dppetlants.

BholagiréGuru Mangir. ... v Respondent,
" Special Appeal No. 602 of 1568,

Bholagir Guru Méngir. G v Appellunt.

.Horu‘lasji‘ Sorabji. e e I{pspomlcrll.

Buzldmg ewctel upon another’s land—Ilight of builder
to mnwLe-—Lquz!J

Where H.,kvowing that B, c]uimed certain land as his own, neverthe-
less purchased the land from a third persou and erccted a buugalow up-
on it, which B. did not interfere to prevent.

1t was held that the Buglish rule of Equity, which under such cit-
¢ mstances would allow B. to recover the land with the bungulow up-
on it, ought not to be applied in India, but that H. shovld be allowedto
remove the bungalow he had erected.

These were ¢ross Special Appeals from the. decision of N.
Dapiel, Assistant Judge at Puna, in Appesls No, 638 of
18(5 and No. 13 of 1866, amending the decree of the Sadr
Amwin oE Puna. ‘

In 1863, prior to the 1st of May Bhohmr Gurn Mangir
purchased from Ramji bin Keroji certain lands in the Pona -
District (Survey Nos. 92, 93, 94, snd 96). The lands were
at the time held in mortgago by one Narayan bin Raghoj,
and it was part of the terms of the purchase that Bholagir
should pay off Narayau's mortgage § no special time was,
however, tixed within which he was to do so. He did not
then pay off the mortgage and enter into possession, but he
duly registered his deed of purchase on the 8th of June 1863,

On the 1st May 1863, Hormasji Sorabji agreed to purchase
from Ramji bin Keroji, 30 gunthas of Survey Nos 92, and 34 -
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-gunthas of Survey No, 93. He then, on the 26th May, pub- 1862
"lisF:f?d a notice of, his contract in the ** Vyuta Prakash” re-\vam&nnagho], ‘
quiring any person having claims agains ths property to Bl AP
- come forward. On the 20:h of August following, "he com- “}\?;‘;;i:“m
pleted the purchase, and registered hxs pnrch'zqa deed on the —
HormasjiSorabji

23rd Febroary 1865. m‘ al.

At the time of his pnrchase Hormasji knew that Bholagir ; Bholagn' Guarn
had & claim wupon the land, as Hormasji purchase deed Mangll‘
mentioned the fact of the sale to Bholagir, but stated that Bholagxr Gura
Bholagir had failed to falfil his part of the contract in not  Mangir
‘redeeming the mortgage of Narayau, such redemptlon f""'HonmspSorab;x
ming part of the consxderatlon. :

After the completion of his purchase, Hormasji entered in-

“to possession and commenced to butH an e\:penswe bunca-
low upon the land. -

These circumstances were known to Bholagir, Two suits -
-were now flled by Bholagir, one, about sixteen months after
‘the purchase of Hormasji, against Narayan bin Raghoji, the
mortgagee, to 1edeém the mortgage, in which snit Hormasji.
was made a defendant. The other against Ramji bin Keroji
to recover part of the lund in his possession.

The Sadr. Amin, Krishnarav Sadashiv, nw.xrded that the
plaintiff, Bhiolagir, should pay Rs. 175 to” the defendant,
Narayaun, and récover possession ot the Survey Nos, 94 and
96, and threw, out the plaintift’s claim in respect 10 Nos, 92
and 93, on_the "mund that be had ~lt'pb over his rlghti. :

The issues raised in appeal were—

1. Is 1hé deed of sale to Bholagir valid 5

2. 1If so, can it be enforcad mgdinst the riuht of pro~
prietorship p]edded by the respondmn Hormasji, and on’

what terms ?

The-jmi(re found vhat the aeed was valid,

The following is an extract from )lla ]ml«mem on the‘
second issue 1— , :

“Wish I‘IOI’)D’NJI thore are mo pomts ecpemall\ to notices
first, he was aware of Bholagir’s claim on the property, and

VI,.—— 1LAC



82  BOMBAY . HIGH COURT REPORTS..

1869 the means he fook to secure his own right were not the beat-
Xarabﬁéghoﬁm““s within bis power, A general notification in an. ol?-
v.  scure vernacular print is of no value -when he bhad it in his
Bh“ﬁfirggmu power to communicate directly with Bholagir, and so to
——force on Bholagir the responsibility of any delay in esta-
' Hormm]xZSoralebhshmg his vight. The other point is that tl.ere isa strong
. presumption of Hormasji having made a great portion of his
Bholagir G‘""omlay on thé land subsequent to'the flling of the suit.

\lanrrn

Bh(;l-a—g_—ir.(ilym #On the other hand, beyond the filing of the suit, Bholagir
Mangir  does not appear to have hindered Hormasji by injunction or
HormasJlsoub]lothermse. This suit was filed sixteen - months after: the
execution of Hormasji’s deed, and Hormasji.may “have been
led tQ believe that Bholagir had no real lien on the property.
I think it clear that Bholagir elept for some period. over his-
rights, and that he only put forward his claim when circm-

stances had turned much in his favour.

“A decree in- Equity, while giving him all that he is en-
titled to at law, would debar him from any benefit which he
might hope to.have acquired by his procrasnnatlon in-ass
‘serting his own Néhts

“I rule that Bholagir can recover posqecsxon of the land
and I award a-decree to-that effect, in amendment of the
decree ‘of the lower Court, The recovery of possession :is
subject to the following. reservation : that Hormasji at his
option may remove his buildings and restore the ‘property to
the condition in which he found it when he- assumed - posses- -
sion, or that he may rccover from Bholagir the value of the
permanent bulidings and improvements on the land accord-
ing to the valuation proved either at the present date or at
the date of -the enforcement of recovery (whether by - suit or
otherwxse), whichever valuation.may be the lower. -

“ In the ca=e of Narayan, I consider the award of the

lower Court sound as to the pay ment of the mortgage, and I
contirm the decree against bxm

White (wu:h him I)Inm]lal Matlnnadas and Pandurang
Balzbhandr) for the appellant, and Shantaram Narayan for
the Reﬂpondent mS A. No. 597 of 1b68
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Dhirajlal and Pandurang for. the Appellant and Shanta- 1869
- ram for the Respondent,in 8. A, No. 589 of 1868,

» o Narayan Raghojt .
Shantaram for the Appellant, and  White  (with  him Bholéf‘:vir(}u%u
Dhirajlaly for the Respondent, in S. A, No, 602 of 1868. - ' M_‘fﬁ“
. The case come on for argument on the 17'Vlh“ of Maréhﬂormft"é’i]sorabji
1869, when it was adjourned that Bholagir might be consult- e
ed as fo whether he wished to take the bungalow at-a wlu Bh"}&g" Gurn
angir
ation, , L i

“Bholagir.Guaru
March ‘Hat—Slzantaram Narayan - stated  that Bho]agxr Mangir

did not wish to porchase the bungalow, but was wiiling " to)
sell the land ; but that Hormasji would not ‘agree to the
amount clalmed by Bholagir for it.. :

g s
H()rmasjiSorabji

Coven, -C. J,—We cannot force the owner of the’ land 0
take the building on it at-a valuation,’

White,—Story, in his work upon Equity Jurisprudence,
section 388, says, “if a man supposing he has an absolute
,titie toan estate, should build upon - the land, with the
knowiedge of the real OWBbl‘, who should stand by, and
suffer the erections to proceed, without giving notice of
his claim, he wuuld not be permitted to avail himself of
such 1mprovemente wuhoub pa})na'a full compensation
\therefore £.r in conscience, he was bound to disclose . the.
detect of ticle to the builder—Nay'a Court of Fquity

might, under circamntances, go iurther, and obllge the
‘real- owner to permit the person making such improve-
ments on the ground to enjoy it quietly and without disture
bance.”. (Coucy, C. J —That does not go to the extent of
holding that the owner should . be obliged to pdy tor the
buildings. What is laid down’ is that the owner would not
be permitted to avail himself of such bmldm than xs the) \
should be allowed “to be removed.) ’

Shantaram Narayan.—It is not shown here that the owner,
Bholagir, led Hormasji to believe that he'was safe in building
apon the land, If he was led to believe so, the doctrine to
be followed would have been the one. illustrated in Anandrav
v, Rayji (a). The doctrine :quoted from S:iory does not

(2) 2. Bom. H. C, Rep 214, 20d Ed.
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1869 .apply, because there the person building was mduced to
.beliave that he was safe in doing so.

' Namyanlla"hop |
Bholamr Guru - _ Cur. adv, vult,
- Mangir.- L . .
—~=—  Coven, O, J.—The question-in this case is whether ‘the
Hmmﬁ?ﬁomblidecrée rightly gives an option to Hormasji to remove his

‘Bholagir Guru buildings or to recover from Bholagir their value ‘according
Mangu - 10 the valuation proved either at the date of the decree
Bholﬂg" v Guru or * at the date of the enforcement of recovery ( whether

. “u:"lr . by snit or- otherwise ) whichever valuation may be the
Hormaq]lbom\ylower. "Mr.White has quoted a passage from Story on Equity

Aprll 12 Jurlsprudence to show that, where an owner stands by, and,

seeing a person building upon his land, raises”no objection,

he must suffer. There is a case of Cawdor v. Lewis (b) on

‘this point which was not quoted at the bearing,and thereare

others to the same effect ; but, they do not apply here, be-

-cause in the conveyance (I\ 0. 16) 10 Hormae]l from Ramiji

“iv is clearly recited that “ the said land and the land now

‘sold to you were bargained to be given (sold) to the worship-

ful Bholagir, and a deed of purchase was passed, but, though

about five or six years have passed, he has not paid the mort-

gagee (and settled the matter in any wuy. The papers are

Jying with bim in the sana state. [ therefore have sold the

land to you,”

Thus, Hormasji in this case was not hulldmcr upon the
‘land without the knowledge of Bholagir’s claim, but was pose
_sessed ¢f all the information which Bholaglr himself could
have given him. In the case of Ramsden v, J?]/?cm (¢) Lord
iCranwoth observed :—* [f a stranger E)egins to_build on
‘my land supposing it to be his own, and I, perceiving his
‘mistake, abstain from setting him right, and leave him to
persevere in his error, a Court of Equity will notallow me
after wards to assert my title to the land on which he had
expended morey on the supposition that the land was his
own. - Itconsiders that, when T saw the mistake into which
he had fallen, it was my duty to be activo and to state my .
adverse title ; and that it would be dishonest in me to remain

(L) LY. & Coll, 427. (c) Taw Rep. T E. & I App. 120,
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wilfully passive on such an occasion, in order afterwards to 1869
profit by the mistake whxch I might have prevented. BUtL\m‘aya_n—[;zighuji
it will be observed that to raise such an Equity two things v
are fequired, first, that the person espending the money Bh(gfﬂisum
supposes himself to be building oo bis own land ; and,
secondly, that the real owper at the time of the e\ipendltm‘eHon":sﬁ"'ab]‘ :
knows that the land belongs to him and not to the person
expending the mouey in the belief that he i3 the owner. For, Bb°1i§i_f__G"r“
if a stranger builds on my land knowing it to be mine, there Blolagir Guru.
is no principle of Equity- which would prevent my claiming “a't'“'ir
the land with the benefit 6f all the expenditure made on . it.:HormasjiSorabji
There would be nothing in my conduct, active or passive,
making it ipequitable in me to assert my legal rights”
(p. 140.) ,

In the case of Master of Clare Hall v. Harqu (d) the
Vice-Chancellor said, * it a . party in the possession of an

estate, knowing that another claims the property, will, with
his eyes open, spend money upon it, I ‘know of no case in
which it bas been held that he can, in the absence of special
circumstances, keep the lawful owner out _of possessions
unless he will reimburse the party in possession the expen-
~ diture he has made.” (p. 296). Here Hormasji knew that
Bholagir claimed the land and, knowing this, expended the
money. : oo

The circumstances of this case, therefore, are such that
it does not come within the rule relied upon by Mr. White,
Hormasji took the risk,and, as he was informed of Bholagir’s
claim, it was pecessary, for the latter to give a notice-
We cannot, however, apply to cases arising in India the docs
trine of the English law as to buildings, viz, that they should
belong to the owner of the land, The only doctrine which we
can apply is the doctrinc established in India, that the party
so building on another’s land should be allowed to remove the
materials. We must, therefore, modify the decree of the Ap:
pellate Court by Strikinn out the reservation in favout of
Hormasji, and substituting for it that he shall be at libetty
forthwith to commence to remove his bmldmgs and to res

(d) ¢ Haré 273 .
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1869
Naray aanglm)l

Bholauxr Guru
Mangir
HaormasjiSorabji,
et al.

v.
Bholagir Guru

e

BOMBAY. BiGH CoURT REPORTS,

store the property to the.condition jn" which it was when he
ook possession ; the same to be conipleted within one year
from the date of this decree; ~Costs of Special Appeal, No
589 of 1868, on Narayan bin"Rdghoji, and those of bpeclal
Appeals Nos, 597 and 602 ot 1868 on Hotmasy

. GIBdb, J .—Concurred.
I)ec1 ee, modz/zed

Bholagir Guru -

Man"ir

Hurmaspboraby

. Speual Appeal \o. 61 of 1869 .
Malharl valad Raghoji. e Appp lant.
Tukaram valad Darkoji. = = .. . Respondant.

])Z))Litatiori;(%qtlguli land-- \'onQ}‘Jav /n.cb‘ént of assessment.

Where a gathuli tepant omltted to pay the assessment on his gathuls

laod, and the defendant obtained possebbwn of it. The lower Couxt de-
cided that the yathuli tanunt, having owitted to pay his assessinent, had

" lost all title to hls land. C o T e

L]

Ou bpecm] Appeal the High (,/uu;f. remanmd the case for the ]ower
Court to inquiie w hether the Gov ermnent had taken' act onin the mat-
ter' by putting the defendant in poascssxun as, if not, he w ould be 1mere-
ly a trespasser, and the gatluli tepant \\ould be entitled to recover,

This was a Spemal Appeal from tbe declslon of 17, Lloyd
Judge of the District of Puna, in _ Appeal -Suit- No, 496 of -
1866, revprsmc the decree of the Munsif of Khed,

Malhari  valad Raghoji sued to recover from Tukaram
valad Darkoji possession of a filed, alleging that it had been
registered iu bis (Malbari’s) name for thirty-two years, and
that be had during that time paid -assessment on it ; that
about eight years ago he had let it under a verbal agree-
ment for five years. to the defendant who now refused to
giveit up. : “ S

Tukaram’s defencs was that the land was gatkuli and that
the plaintiff bad no nahc to it; that the plaintiff was anable
to cultivate it and had relmqulshed it fifteen years ago 3
that, with the consent of the Patil and Kulkarni, one Sahata
cultivated it for two or three years; thaf he had also resigned
it, and that then the Government placed him (Tuharam) in
possession, and that he had since paid-the assessment,
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