APPELLATE CUvIL JURISDICTION,

Special Appeal No. 413 of 1868.
Abubekar bin Hagada Hajisaba, Appellant,

Maibibi and Sidi Saheb, v eees Respondents.
Mulammadan Law— Gift with condition—Award o/
Panchayat.

Maibibi and her son, &ndl departing on a journey, made » conditiunal
"lft of their property to Abutekar,
On their returp, Abubekar, under the a\vard ofa pamimyat restored

their property—Dbut, by the instrument re-conveying it, there estate was
limited to a life interest, and they were restrained from alienating it.

The lower Courts held this instrument to be & deed of gift, and that .

the conditions attached to the gift were void by 3uhammadan Lsw.

Held, on Special Appeal, that the lower Courts were wrong in so
treating it, asit wasip a fact a compromise, the terms of which should
be carried out and Maibibi and her son should be restrained frony wast-
ing er alienating the property.

This was a Special Appeal from the decision of R West,
Acting Judge of Capara;. in Appeal Suit No, 83 of 1867,
confirming the decree of the Munsif of Honor.

The facts of the case are briefly these—The daféndauts
Maibibi and her son Sidi,being about to set out on a pilgrim-
age to Mecca, made a gift (exhibit No.2) to the plain-
tif Abubekar of their property. - The deed of gift was
executed only by the donors, and the conditions of it were,
that on their return the plaintiff should deal with the pro-

perty with their consent, and that,in the event of their

deaths, he should celsbrate their funerals, The defendants
set out for Mecca, but, after going as far as Bombay, they
returned, and the plaintiff restored the property to them on
the award of a panchayat. The re-conveyance to the defen-
dants was effected by a writing (exhibit No. 3) executed by
both the parties, and it stated that the defendants had
merely a life interest in the property, and that they should
not alienate it. As the defendants were committing waste,
the plaintiff sought for a decree affirming his title in succes-
sion to the defendant, Sidi, and limiting the defendants’
power of dealing with it to the term of Sidi’s life,

Maibibi did not appear, and the defence of Sidi was that
he had intended merely to place the plaintiff in possession
of the property as his agent until bis return.
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The Munsif rejected the plaintifi’s claim and his decision

- was'confirmed by the Judge who delivered the following

judgment :— - -

“The issues for decision are :—

“ 1. Was there a valid gift duly made te Abubekar ?

“9. 1s he entitled upon the document No. 3 to a decla-
ration of his title to the property,and of Sidi’s and Maibibi's
disability to deal with it to any, and to what extent, durmg
their lives ! '

“On the first issue T find that the document No. 2, taken
with the delivery of the property, constituted a valid gift to"
Abubekar, The proceedings - sent for by the DMunsif from
the Revenue Department, and to which the Vakil of the de-
fendant’ Sidi, though repeatedly ~called on, did not object,
contain a sufficient admission of:the transaction by Sidi, and
there appears to be no reason to question it. What the
Munsif says of a condition vitiating of a gift docs ot apply
here. ~A gift by the Muhammadan Law cannot be sus-
pended on a condition, and here there was an actual delivery
of the property to Abubekar, who appears. to have been in
possessiou for about a year before Sidi, -and Maibibi res
turned. Whether Sidi could have enforced the condition
is not of importance in . this case. It is clear that he had
parted with the pxoperh ' .

“ As to the second issue the evidence oE the two Kazis
Nos, 51 and 52 isin a favour of the appellant. But the case-
given at page 300 of Baillie’s Muhammodan Law supports
the conclusion of the Munsif. It is there said that it 4.
house to given with - the words * when thou art dead it ree
verts to me, the condition is void.. It has been contended .
thats this is @ case of 2 contract, but the property bhaving
pass sed to Abubekdr, it must be regarded as a gift, and the
mete acceptance of the condition amounts to no more than
would be implied in receiving bhe gift “offered with a coudi-
tion. A gift,’ it is said, ‘cannot be limited in respect of
time” and the effect of the agresment No, 3'is 50 to limit it,
I'must find on the second issue for the respondez:t and coge.
firm thie Munsit’s decree with costs. .



AVPELLATE CIVIL JURISDICTION,

* 15th August 1868.—Abubekar applies for a review of
judgwent on the grouads, (1) that the proper sence: of the -
passage at page 509 of Baillie's Mubammadan Law is
that an illegal condition (only ) is void in limitation of a

gift ; and (2) that the decision is opposed to paue 51 para
13 of Macnaghten’s Muhammadan Law

¢ As to the first point, I cmnnob see that tnere has been

any misconstruction. As to the second, the passage apphes_

to a gift not yet carried out, One in which possession has
been dclivered cannot be revoked. 1. therefore reject this
application ' o

The case was heard this day before (IOULH C J and
Newron, J. » ~

Macpherson (with him Shantaram Narayan). for the ap-
pellant :—The second gift (No. 3) was not a voluntary gift,
as it was made under the award of a panchayat and was like

a decree or order of Court, and, therefore, it 'shonld Le ocar-
ried out according to its terms,

The Respondents were not represented.

CotcH, C. J,~Sceing the nature of the transaction undet

the exhibit No.» 3, we.are of opinion that the Judge. wae

wrong in treating it as a mft It was merely a compromise,
under which possession was to be given to Sidi for his life,
" and the’ arrangement might well be made w'thout an actual
gift to the defendants, It would not be eqmtable for Sidi to
take the benefit of the Muhammadan Law and not.to be
bound by the terms of his agreement. We have here be-
fore us sufficient” materials to pass’ a proper decres, We

therefore. reverse the decrees of the - Appellate Court and of
the Munsif, and decree that the plaintiff ‘is entitled to the:

propetty claimed in the plaint on the death of the defendant
Sidi, and order that the defendant Bidi be resirained - fram
ahenatxng or wasnmu the m’opert) daring hls htetlmeA

.{NEWTON, J.- Qoncurred. g

New decrec made.
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