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Limitetion—Instalments—Decree payalle by Instulments — Eveention =
Ael. X1V, of 1859, sec. 20.

. Wheun a decree a wards payments by instalinents,to be tnade at particu-

lar spevitied dates, the date when each instalinent becomes due is to be
- deewed the date of the decree in respect of that instalment for the por-
puse of caleulating the time within which exccution m1y be issued to
cnforce payment of it
This was an application to set aside anorder of C. G- Kem-
ball, District Judge of Surat, declining to execute a
decree ordering payment by instalments.

The order of the District Judge was as follows 1

* In this case it appears that DManiklal . Govindram, the
appellant, obtained a decree on-the 24th of April 1861,

agaiiist Gordhandas Motichand for the sum of Rs. 900, it

being ordered-thercin that the awmouns should be' liquidated

by instalments of Its. 150 per annum. A Darkbast was

presented on the 25th January last for execution in respect
of three instalments which respectively becime due in Samvab
1921, 1922, and 1923 (the first having bewme payable - on
the 27th of ebruary 1863), the. du,row-hulder alleging that
the pnor instalments h.ld been adjusted out of Cuurl.

1869
March 4.

s Tbe Munsif threw out. the upp]icaton for: esecution-on .. .

the ground that, as no procesding  had been- taken to  keep

the decree in force within threk years next precedindg it, no .

process-could issue under the provisions ot the Limitation

Act; und against that decision Maniklal now - appeals, Two. .

questions arise-for consideratiou ; namely, whethor, ussuming
that private udjustments of the prior instalments had heen
made, the lower Cours could, under sce. 206 of the Civil Pro-
cedure Code, take cognizance of such- paymeuts, so us to
remove the case out of the Limitation Aet, in other words,
whether the payenb out of Court wus a proceeding which
would keep the decree in force ; aud whether, in the event of
the private adjustment being-held not to be such.a procseds
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ing, by the fact of the decree-holder having neglecicd to
take any proceedings in execution within the time prescribed

by sec. 20 of the Limitation Aect of 1837, he was put

out of Court in respect of those instalments which are within
time. ’ '

“With reference to the first question my opinion isadverse
to the appellunt’s claim. Soc. 20 of the Limitation Act
clearly lays down, that no process of execution shall issue,
unless some proceeding shall have been taken to” keep the

“dcerec iu foree within three years next preceding the -appli-

cation for such exccution, and sec. 206 of the Civil Proce-
dure Code provides that ‘no adjustment of a decree in part
or in whole shall be recognized hy the Court, unless sich
adjustment be made through the Court or be certified to
the Court by the person in whose favour the decree has been
made or to whom it has been transferred.” - -

“No doubt on the face of it payment of a decree in part
is such a proceeding as is contemplated in the section of the
Limitation Act above quoted, but in order to render the pay-
ment legally sufficient to kecp the decree alive it is essential
that it should be made through the Court, or certified to
the Court by the decree-holder, for without one or other o
these acts the adjustment cinnot Le recognized. Tho object
of sec. 206 of the Civil Procedure Code, as stated by the late
Ramprasad Roy in bis commentary, was ‘to stop at once’
the false pleas of payment which used to be constantly ~set

.up by debtors ts evade the effects of decrees, and, in some

instances, by decree-holders to ‘avoid the operation of the
Law of Limitation.” The effect of a private adjustwent is
in fuct nil, whether us regards thic decrec-bolder or the
judgment-debtor, neither can with auy  prastical - advantage
plead payment out of Court, If the payments, which. the
appellat allegos were made, were trie, it was the duty of
the decree:holder, in order to protect himself, to observe the
directions of the law, and be bas only hiwmseltto thank for

bis want of caution. With regard to the second qiestion

I find.I must also give it against the -appellant. T was ab

first inclined to regard the decrae for ths ‘payment of the
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a tnount decreed by ivstalments as not one decree but a series
of decrees, each one coming into force on the distinct ivstal-
ment falling due, giving to the decree- holder a distinct right
. 1u respect of each, but after reading the judgment of thc
Caleutta High Court in a pracisely similar case. Tilak
Chundertooko v. Gour Monce Debee (), 1 think it inexpedi-
ent to follow out my view. The appeal is dismissed with costs
on the applicant.” '

The cise was heard betore Tucker and G 1bb:, JI

L andurang Sulibhadra for the petitioner, .

(r‘oplv))alll Sadashiv for the opponent.

Tucker, J.—This is an appeal from an order made by the
District Judge on an dpplication for theexecution of a decres
to which sec. 20 of Act NIV, of 1859 was applieable.

The petitioner held a decrco payable by instalments, of
which the tirst three instalmenis have been satisfied, he

alleges, by payments out of Court. The fourth instalment -

only becune due on the 27vh of February 1865, and the
petitioner applied to thie Munsif’s Court at Balsar, on the
25th of January 1868, to issue process to enforce the pay-
ment of the fourth instalment, and of all subsequeut iustala
ments which had accrued due.’ :

The Munsif held that, as no'proceeding had been taken to
keep the decrée alive within tbree years immediatél\ preced-
ing the present dppllcatlon for execution, no process could
issue. He, therefore, rejected the petitioner’s _application,

: uud lns order was 'iﬁirmed by the Dwtncb Jud"e, on apped]
on the samg grounds. _ :

{u-thie decigion, the st rigt Judge cansndued ft rlghﬁ tg
follow a ruling of a Divisional Beneb of the High Court at
Caleutts, Jiluck Chunder v, Gour Monee Debee thotigh he

was apparently not entirely convicted of the soundness of tho

interpretation of the law which had been pronounced.

Webave very carefully consic ‘éred the reasons given },v

the learned Judges at Caleutta (Justices Loch and L, 8, °

(d)‘ 6 Cal. ;\V. /Rept MiSA Rr 92‘
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Jackson), for the judgment pronounced by them in the case
which the District Judge bas cited, but they are not satis-
factory to our minds. Itappears to us that when a decree
awards payments by instalments to be made -ut:particular
specified dates, the date when each instalment Lecomes duc

" mast be held to be the date of the decree with respeet to that .

particular instalment, and for the purpose ot enforcing the
pavment of that instaliment. It would be obviously very .
inequitable, if a period of limitation were to commence to
yup against “a decree-holder from a datr earlier thau the
carliest date at which it wounld bave been possible for him o
obtain payment of a particular instalwent, and we cionos
suppose that the Legislatare could bave intended s result
which would bw so plainly opposed to.all ordinary ideas of
justice. :

It has been already pointed out by the learued Chief Jus-
tice at Caleutts, Sit Barnes Peacock,(b) and has Yeen noticed

" by different Julges of this High Court and of the-High Courts -

in other Presidencies that,according to the literal wording of
sec. 20, no progess of execution could ever issue to enforce
a judgment even within a week from the date of it unless:
some. proceeding were taken to enforce or keep it in force
within three years naxt prece ling the ~application for execu-

'twn. Toe framers of this section have omxtbed to declare

a term within which the first application must be - presented
and apparently considered that there must always have been
a prevmu: prol,eedm even anterior to the hrst one Ia
like manner they BDD(’dT to have overlooked that there were
decrees; by whlch payments were directed to be made at dates
ajift"ereut from and later than tbe dite on which the decree wag
passed, The redugtio ad absurdum, to which a literal con-
struction of this® seation would lead, has caused the Chief’
Courts in all the Presidencies fo reject this construction, and
to intefpret the section in accordance with what appeared
10 the several Judges, who have adjudicated on the matter,
to have been the real meaning of the Liegislature; so far as
it coutld be gathered from the geaeral purport of the Act j

(& 7 Cale. Wi Reps Civ. K515, cases 445 of 1866 and 719 of 186§.
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and it seems to us with respect to the question immediately

_under our gonsideration, that it will be right for usto follow
a similar course,

The judgment of the Caleatta Court, from which we have
expressed our dissent, was passed with reference to a_decree
to which sec.. 21 Act XIV. of 1839 .alone applicable;
and, though the arguments of the learned Judges wasfounded
on the language of bo'h sees, 20 and 21, yef, strictly spesk”
ing, their decision must be considered as a judicial interpre”
tation of sec. 21 only. In Bengal it bas been ruled that
these seetions must be construed together, but at Bombay
we have not Leen able to concur in this veiw;and there have
been several recent rulings of this Court (¢),which declare
that each of these sections must he réad and interpreted as
Conveying separate und distinct rules with reference to
different classes of decrees, There areno words in sec. 20
which prescribe that the date, on which a decres has been
passed, is to be th starting point from which the term of
limitation is to run, and, in the absence of such words, it isa
legitimate and reasonable construction that, in decree pay-
“able by instalments, the date, when each separate instalment
first becomes due, is the date, from which the term of limita-
tion munst b> held to commenceand consequenily an appli-
cation for execution made within three years from that date

will be within time, -

Under this view, we reverse the orders of the District
Judge and Muasif, and direct that process of execution
jssue with referencs to all the ins ‘alments of which execu-
“tion has been songht waich come thhm the rule we havp

laid down. A
Gipps, J.—Concurr .

(@) 8 B H. O Rep. & C. (. 177, 8ad 5 Fbid, 102-
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