APPELLATE CIViL JUrlsDiclioN

Special Appeal. No. 635 of 1868.

Naoabhai Rustamjicee.svscrsereniensoniern dpppellant,
Pestanji Jamse'tji{..................;.....Il’.espondent.
Tenant from year to year— Notice to qllit;Sim manth’s

' notice.

When there is no custow of the country to the wnumy siz- months,
notice to quit is proper potice. This period must have elapsed before the

plaint is tiled, aud the time occupied in the suit before decree vannot.

be counted.

This was a Special Appeal fromn the decision of N. M. W,
Daniell, Acting Judge of the District of Sarat, in Appeal
suit No, 120 of 1808, confirming the decree of the Munsif
of Balsar.

The plaintiff bronght this suit to recover from the defen-
ant possession of certain land. He also claimed to recover
rent for the same for two years and ten wmonths. The
following is a translation of the agreement under which the
defendant held the land from the plaintiff:—-

“I will pay you every year the amount of the said rent
as it falls due. If I do not pay the rentand you ask (me)
to vacate your land, I will then (immediately) duly vacate
and make over the land to you. If you call.upon me to vacate
the land and if 1 do ot vacate it, or even pay the amount
of the rent, you are at liberty to compel me by a'suit to vacats
the land. : o

The defendant replied that only eight yards of the land be-
longed to the plaintiff; that the land on the north side did
not belong to the plaintiff alone ; but that a portion Dee
longed to Kolobhri, and that rent was due only for the
current yeur, ) ; R

The Munsif beld that the plaintiff was entitled to tecover
‘possession of the land, and that the claitn for rent was proved
to the extent of Rs, 24-2-8.

Tu appeal thes Acting Judge delivered the lollowlng jadg-
enti—~
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“The appellant argued that, according to tlie terms of the
lease, the” respondent can only recover possession. if - the
appellant fail to pay the rent. I do not see that this point
was distinctly raised in the lower Court, but itisone which
may be considered now, as the appellant’s arguments are
confined to the virtue of the bond, T do not read the bond
to mean that the owner is barred from recovering so long
as the rent is paid. Tbe clause savs, that if the rent Le not
paid, the owners may at once resume the land. The lease is
for no definite period; and to construe the lease is an inter-
minable instrumeat at the option of the appellant, would, in
my opinien, be a misinterpretation of the agreement aud
would be irequitable. The clause secws to me to mean that
the appellant, so long as be pays reut, can prevent the
respondcn,ﬁ rccovering immediate -possession, if cause be
shown for delaying recovery.

“It is argucd that in the bond itis agrecd that the rent
shall be paid avnually, The present award has been for ten
months rent.  The cause of action could not arise uutil the
expiry of a year.

“On the frst issue, I rule that the respondent can recover
possession of the land; on the second issue.although the terws
of tha bond are for the payment of an annval rent 1 consi-
dor in Equity that the respondent is entitled to the rent for
the portion of the year preceding recovery, and that the
right of recovery arose when he took action to recover pos-
session of the land, '

“Irule that the claim to rent is proved to the exicot
award in the lower Court.  The decres of the lower Court
is confirmed with costs.” v .
“The case was heard this day befors Coven, C. d., and
Gisss,d.

Nanabhai {laridas for the appellant:—The Judge bas
held that rent was not duc at the time when possession was
dewanded aud we had no notice of the tenancy being aeter-
wined, ' ‘ ‘
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Shantaram Narayan for the Respondent:—The lease is not
terminable only by default - of payment. Whether we have
putan end to the lease has not been cdetermined. Here the
period occupied by this snit was a  sufticient notice of-the
determination of the tfenancy as ranled ~by this Conrt,
Nasarvanji Hormasji v, Navayan Trimbak (a, .

Coven, C, J.—The lease ( No. 2, ) cannot be construed as
creatify more thun a yearly tenancy, s we find no words in
it indicating that the tenancy was to be for a longer period,or
of a permanent nature. It was by its terms determmabla
by failure to pay the rent annually,or by a reasonable notice.
A Comt of Rquity will relieve npon payment of the rent
when possession is demanded on the ground that the rent
due had not been paid. Now, what is a reasonable notice
depends npon the custom of the country : and in the absence
of any castom, six months’ notice would, I thiok, be a
fair one. (1) Tn order to enable the plaintift to recover in this
case, he should show a failure of payment and a demand of
possession, or that he had determined thetenan(y by a notice,
The plaintiff sued for rent for two years und ten months,
but, on the defendan’s alleging that he had paid the rent for
two years, the plaintiff gave up bis claim for that (vite
Exhibit No. 9). The motive under which the plaintiff
did this does not appear, but the claim was withdrawn, and
the 1ant found due was only for ten months;consequently,we
cannot hold that there wus a failure to jay the rent, We
must therefore consider whether there was a notice to quis,
The plaint was brought scon after the.demdnd for posses
sion was made; so there was no notice, and I cannot assent
to the doctrine that the defendant can avail himself of the
time cccupicd by this suit.  We must, therefore, reverse the
decrees of both the lower Coarts on the ground that the ten-
aney had not been detcrmined when this suit was institufed.
The plaintiff will be at liberty to bring a fresh suit upon a
determinaticn of the tenaney since the institution of the pre-
sent suit,either by s proper notice,or by a failure to pay rent,

{(a) 4 Bonu, H. C. Rep. A. C. J. 125,
(#) Vide Sec. 43 of Bambay Act I. of 1865,
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Gipes, J.~—1 concur. With regard to the case of Nassere
wanji v. Narayan (supra) in which we held that the institu-
tion of the suit, which bad lasted for more than two years,
might be held to be a sufficient notice to quit, the facts were
very peculiar. There, the agent ol an iramdar gave lands
on suil tenure withont the consent of the Znamdar, and

was found by us that the agent was guilty of fraud. It was
urged there also that there was no notice to quit, but the

tenants were considered participles criminis, 1 think, and
therefore, we thought they might be turned out without
any notice, '

Couch, C. J. -—If s0, the tenants were not entitled to any
notice to quit, seeing that they had got the land from an
unaathorized person,

‘ Dserees reversed,

Special Appeal No. 629 of 1867,

- Narotamdas Bhagtandas, v Appellant.
" Payabhai Ichhachacd. R Ttespondent,

Insurance Policy— Notice of loss—Limitation— Act
1859, see. 1 ¢l. 10— Mereantile usasge.

‘A suit for the recovery of the amount due on a Policy of Marine In-

X1V, of

sarance falls under ¢l 10 of see. 1 of the Limitation Act.

"Tn such cases the Iimitation (in  tha absence of acustom allowing a
certain time of grace) begins to run from the date when the defendant (
hias notice of the loss and refuses, or neglects, to pay. :

This was ‘a Speciul Appeal from the decision of C. G.
Kemball, Judge of the District of Surat, in appeal sunit No.
118 of 1866, confirming the decree of Lallabhai Gopaldas,
Munsif of Surat.

~ The Speeial Appeal was argued on the 28th meu‘u y 1 S(SS:

hefow Tucker and’ \\ arden, J.J.

’

The facts appear from the judgment of the Court.
Slantaram Narvayan for the:Appellant.

Dhirajlal Mathuradas for the Respondent,

Cur, adv, vull,
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