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on the ground that the appellant’s vakil had not said a werd
on it; but remembering the mode in which casesare conduct-
ed in the Mofussil, we are of opinion that, if a point really

Bavasha Kasamgpices and is taken, we should not be justified in holding that

Jan. 26.

it was abandoned, because the ra/il did not argue it, Thae
decree in this case should have been for redemption of the
land on payment of the mortgage money, which is found to

‘be Re, 80: and we therelore amend the Assiatant Judge's

decree accordingly. - The party seeking redemption must:
generally pay the costs of the snit; but hera the plaintiff
offered payment of the amount which might be found due,
and the defendant denied the mortgage in toto. 1le should,
therefore, be made liable for the costs in the ‘ower Courts.
The defendant had to come to this Court to get the error
of the lower Court corrected, and, therefore, he should have
the costs of this Special Appeal.

Newton J. concurred.

‘ Decree amended.

Special Appeal 419 of 1868
Ramehandra Raghunath......ooonininn o dAppellant.
Abaji bin Rastya.......cooouinis v e Respondent.

Jurisdiction—Small Cause Court— Arrears of rent,
auzt Jor-Special Appeal-Act X1. of 1863, séc. 6
—Actﬂl]ll of 1861, see. 27.

1n snits for arrears of rents of land, when the claim is uader B 500,
a Special Appeal lies to the High Court, snch claims not being genem“y ’
coguizable by Conrts of Small causes,

For the purpose of recovering reat from a tenant the mrugsal year
ends on the 31stof July,

This was a Special Appeal from the decision of A, Bosan-
quet, Acting Judge at Thana, in Appeal suit No. 296 of
1867, reversing the decree of the Munsif of Panwell.

The plaintiff, Ramchandra, sned the defendant, -Abaji, to
recover rent of a portion of a [har, alleging that he had
leased it to the defendant under an. agreement that the
latter should pay him six mans of rice per bigha in the
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shape of rent for each year, but that be failed to pay him at

the above rate the amount of rice. The plaintift also olaimed
interest on the amount of the rent. '

The defendant denied the lease; and contended that the
claim was barred by the law of limitation; that the Ahar

1R
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originally belonged to Mahadaji Malbar, who had agreed to -

receive the (Government assessment and a nan.of rice per
bigha trom the defeudant; that after the survey, Goverrment
undertook to repair [har, and the delendant accordingly
continued to pay rentand the usual man of rice per bigha to
Government; that the plaintiff did not look after the Lhar and
that he was not therefore entitled to the Shilotr Man.

The Munsif awarded the claim, on the ground that it was
not barred, and that the plaintiff was en‘i'led to six mans

of rice per bigha. In appeal, the Acting Judge reversed the

Muusit’s decree delivering the following Judgment:—

“The issues for decision are :—1, s this claim barred by
the law of limitation? 2—if not, isthe plaintitf entitled to

the rent demanded by him? 3—if so, is interest due to him ?

ST find the 1st and 2nd issues for the defendant.

+ “A finding on the Srd issue is, therefore, not necessary.

“Clause 8 of sec. 1. of Act XIV. of 1859 is applicable to
claims for rentsof land. This suit was instituted on the
30th July 1866; but the year for which rent was demanded
expired on the 5th June 1863 at latest, the time when, if le}
to another tenant, it would have been wmade over to him.
The defendant nad been paid for the land R, 2, annas 12,and a
man of rice for the years previous to 1862 and 1863, and
if the plaintiff wanted more rent he shonld have given the
.defendant notice accordingly. 1 reverse the Munsit’s des
eree with costa. ‘ “ :

The appeal was called on fot argament on the 7th October
1868 before Coven C. J., and Gisss, J.

Shantaram = Narayan for the respondent. Ko special
appeal lies in this case, Sec, 27 of Act XXIIL of 1861
enacts that no special appeal shall lie from any decision
passed in suits cognizable in Courts “of small Causes under
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Act XLII. of 1860,where the debt does not exceed 500 rupees
Under that Act, it is true, suits for rent could not be brought

Kaghunath jn'a Small Cause Court, but it is now repealed by Act.XI. of

v.
Abaji Rastya.

1865 (to which all references to ActXLIL of 1860 are now
to be considered bto be made), sec. 6 ¢l. 4 of which enables
Small Cause Courts to take cognizance of suits for arrears
of rent, when the Judge of such Couris shall have bLeen spe-
cially invested by the Local Government with jurisdiction
over such elaims. Thus suits for arrears of rent are now

_cognizable by Courts of Small Causes, though the judges

of such Coarts may not always be invested with power to
try them.  I5 cannot now be said that suits for arrears of
rent of land are not suits of the nature coguizable in Small
Cause Courts.

 Vishvanath. Narayan Mandlik—The jurisdiction of this

- Court cannot be taken away without express words which

sec 6, of the Act certainly does not contain. After stating
the suits that are cognizable in Small Cause Courts the
section proceeds ¢ provided that no action shall lie in any
such Court.* * * for any claim for the rent of land or
other claim for which a suit may now be brought before  a
Revenue Officer, unless, as regards arrears of rent, for which
such suit may be brought, the Judﬂre of the Court of Small
Causes shall have been expressly invested by the Local Go-
vernment with jurisdiction over such claims to such arrears.

This, in fact, allows the lokal tfovernmnent to invest a Small
Cause Court Judge Personally with the then jurisdiction of
a Revenue Officer over claims to arrears of rent, just in the
same way as he may be invested with the Powers of a Prin-

- cipal Sadr Amin under sec. 51 of the same Act. Under

(Bombay) Act I[. 1866 the Civil Courts are now invested
with jarisdiction over claims to rent, but that Act does not
extend the jurisdiction of the Small Cause Courte, What

- ghould be considered under Sec. 27.0f Act XXIIL. of 1861

is the normal nature of suits eovmzable in these Courts, not
the extraordinary jurisdiction that may be conferred upon

the Judges of them,

Cur, adv, valt.
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On the 26th January 1869, the Court decided that they
would hear the appeal, which was then argued, :

Vishvanath for the Appellant:—The present suit was
filed on the 30th of July 1866 for rent, for the year 1862-63,
which was payable on the 31st of July 1863, and not on the
5th of June 1863 as the Judge holds. The Muunsif gave us
a decree, because, by the decree Exhibit, No. 37, we had re-
covered rent for a previcus year. The Judge held that the
suit was barred because the year ¢xpired on the 5th of June
1863, but for Mrugsal year the 21st of July is held to be
the date on which rent becomes due, wvide Special Appeal
No. 319 of 1868, decided on the 3th of September 1868, and
Revenue Circulars p. 170 Mo, 3. As to the rate of the rent
we are not bound by the acts of the Collector.

As we did not agree with our tenants in regard to the
rate of the rent, the Collector interfered and fixed the rate.
"~ We however declined to receive the rent at that rate and
therefore the Collector attached the Zhar. We then sued
the Collector, and in the meantime the tenants paid rent, to
the Collector. In the suit against the Collector we succeed-
ed in getting from him the balance of rent sccording to our
rate; and our suit was a suflicient nolice to the tenants fur
paying the rent at the higher rate as ruled in Special Appeal
No. 78 of 1863, In the absence of any. special agreement
the rent should be paid at the rate prevailing in the country,
that is the rent should be fixed aceording to the custom of
the country; but here we bad a decree ( Exhibit No. 37)
against the defendants, and the rate fixed in it is conclusive,
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Covcy, C.J.—It was objectéd that a special appeal did

not lie in this case, but we held otherwise. Sec. 27 of
Act XXIII. of 1861 provides that no special appeal shall lie
from any decision inany suit of the nature cognizablein Courts
of Small Causes under Act XLII. of 1860. Now the latter
Act is repealed,and the Act in force is Act XT. of 1864,se¢.50
of which provides that references to Act XLII. of 1860 shall
be considered as references to Act XI, of 1865. We must
tuerefore see what are the terms of that Act (XI. of 1565)
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with regard to snch a suit.  The provision is to be found in
its sixth section, which provides that no action shall lie in
any such Court for apy claim for the rent of land or other
claim for which a suit may now be brought before a Revenue
Officer, unless, as regards arrears of rent, for which such suit
may be brought, the Judge of the Court of Small Causes
shall have been expressly invested by the Local Government
with jurisdiction over claims to such arrears. The application
of this, to a case like the present oue, depends upon the
effect to be given to the word “unless,” since the cuse would
not be cognizable otherwise.  The effect is that a Judge
may be vested with the power, but that does not muke the
suit cognizable generally by virtue of the Act. It is diffi-
cult to construe the two provisions together and put a
meaning upon them. Suits of the nature cognizable by
Courts of Small Causes must mean, without reference to
clause 4 of section 6 of Act XI. of 1865, and must be cogniz-
able in general. ’

1

Now, as regards the merits of the case, the District Judge
laid down three issues. He decided the first and second
issues, but camie to no conclusion on the third issue as to
whether any interest was due to the plaintif. As to the
first issue of limitation, he held that the 5th of July 1863 was
the date ou which the rent was due, hut, according to the
decision of this Court quoted, the year does not expire until
1st of July, and, therefore, proceedings for the recovery of
the .rent could not have been taken against the tenants be-
fore that date. Hence the Judge erred in law in holding that
the year has expired on the 5th of July. As to the second
{ssue, as to whether the plaintiff was entitled to the rent
claimed, the Judge found for the defendant on the ground
that the defendant bhad paid for the land at the rate of
Rs. 2-12-0. und a2 man of rice for the years previous to
1862-63, and that the plaintiff bad not given notice to the

‘defendant of the increased rent. But it appears that thers

wis a decree between the parties which fixed the bigher
rate of rent. Previous {o the year 1862-63 the Collestot had
attached the /Jzar, and was in possession of it, and the _
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rent was paid to him and not to the plaintiff, Tt was, 1869
therefore, an error to rely on such payments for fixing, Ramchandra
the rate of rent, which, under the circumstances of the case Ra"h*malh
should be the same as was awarded by the decree No. 37, Abaji Ramq,
Had there been no decree, the proper decision would have '
been to award the rent according to what had been paid by

the defendant before the Collector attached the land, or, if

none appeared to have been paid, according to the custom
“of the country (a). The only issus remaining undisposed of

is in regard to the interest claimed. The Judge has not

recorded his finding on it, and, if his finding is desirable, the

case must be remanded to him,but the Respondent’s vakil bas

Intimated that, taking into consideration the expenses and

delay attendant ona remand, he will not press his claim

for interest, and we are not aware of any law authorizing

the award of interest in the manner claimed. We' therefore

reverse the decree of the District Judge, .and amend the

decree of the Munsif by deducting the amount awarded by

him on account of interest. All costs on the respondent, |

Gisps, J,~—Concurred, ‘

Munsif's decree amanded.

'((() This was the raling in Special Appeal No. 420 of 1866, between
this plaintiff and anotlier tenant dispesed of by the same Bench op 26th

danuary 1869,

Special Appeal Ne. 480 of 1568,
Murar Daya et al. .- Appellants,
Nagria Ganeshia, Respondent.
Fees upen Marriage— Caste Question—Req. 110f 1827 see, 21

Jan. 26

The plaintiffs sued to recover from the defendant certain fees alleged
to be dune to them, as Ackiars of the caste, on the marriage of the dan-

chter of the defendant,
The defendant denied that the plaintifls were his Mektars.

Held, that the qnestion between the parties was a caste question with
which the Courts were precluded from mterlennn by Reg. TL of 1827

sec, 21, )
This was a Special Appeal from the d ecision of A. T,
Spens, Senior Assistant Judge at Kheda, in Appeal snit

V1, 3—A C.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 

