1769

Dee, 1

BOMBAY HISI COURT REPCRTS.

Reg, v, Govindas Haridas,
Charge—Amendment of charge—Prisoner prejudived on
merits—Aet XVIII of 1862, S.e.

The Court, undsr Sec. 1 ¢f the Criminal Law Amendment Aot
(XVILL of 1062, hag power to order the amendment of a charge involv.
ing & change in the ownership of stolen property, provided such amend

wment does not prejudice the accused iu his defence upon the nierits

Where itis doubtful whethicr en amendment of acharge will or will
not prejudice the accused in bis defence upon the merita, the amend.
mnent ought not to be made,

Where the accused was charged with receiving stelen goods from the
wife of the prosecutor, the property io the goeods being laid in the
prosecutor, and the charges were amended by laying the property in the

“prosecutor jointly  with his mother, it was held that such amendment

ought notto have beer made.

At the fifih Criminal Sessions of 1868, before Wrstropp,
J.,and a common jary, the prisoner was charged: (1)
“with having on the 10 b of Seprember 1869, in a certain
building used as a buman dwelling, commitied theft of one
gold nose-ring, three gold finger-rings, one ¢ lv.r. waist-chais,
sad Rs. 150 in money, of the moweable propertyof Bim Jav- .

n
in

-hara against the form, &eo. ; (2) with hayipg dishones’t]y;

received certain stolen property, (to wit) one gold nose-ring,
&"., of the moveable property of the said Bim Javhara, he,
the said prisoner, having reazon to believe ths same to be
stolen property against th form, &o.; (3) with hsving dis-
honestly misappropriated and cony ertel to his own usze certain
property, (o wit) one gold noze ring, X2, of the movesble
property of the sald Bim Javhara, against the form, &a,

Ferguson for the prosecation,

Barton for the defence. .

The prosecutor, Bim Javhara, stated that he was a
begging Brahman, living,at a placecalied Chiunam Kiln, with
his wife and mother, and that the prisoner was also s beggar,
The prosecutor kept the ornaments and money  in gaestion
in & box in his house, where he saw them 1ihe day before

they were stoler,  Of this box sometimes he, somstimes bis
mother, kept the key. The proper'y in the box was the
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joint property of himself and bis monther, Gavrabai, They
porchased the property with money ohtained by begging.
Uxe properiy was purchased out of the'r joint funds,

On this evidence being given, lerguson applied to the
Court to allow the charges to be amended, by insérting the
name of the motl er of the prosccutor as Joynt owner with him
of the projerty, Wastrory, ., allowed the amendisent to
be made, Lut (\gxcued doubt as to his authority te makeit,
dnd as to its being possible to do so without prejudics to’ the
defence; and he accordingly reserved the question for the
Full Court, whether, under the special circumstances of this

ase, it was proper to make such an emendment. © The cade

: thei procceded, when it appeared that on the-day the
by

i
absént at a fuir begging: that the wife of the prosecutor wag

e

1t home; and the prosecutor upon his return found the

box o open, and the property it confainsd gone, Hadba, the
fo of the prosecutor, a voung woman sbout 13 years old,
tated that she had known the prisoner for about three,

»

months ; that on the day in question he came to her room,
nd asked her to tuke the projerty out of the box, and go

ii k bim to Nassick ; that she refussd ; that he then told hee
to stand cutside, when he would open the box, and she "did
so 3 the prisoner opend the box, and took the property, and
gubsequently gave Iladha 1ia. 4, and told her to go to:the
railway-station at-Bycolla, and premised to follow her,
liadba Jdid s0, and waited four bours at the railway-statio-,
and when the piisoner did not -come, rveturned home
erying. whe further stated that the prisoner threatened ker,
Another witpaes, however, Jamupadas Jalla, said that hesaw
itadha give the prisoner & white bug full of something, h- {
gid not know what it contained, and heard her gay to -$ho
prisoner burn this bag.”

[

The prisoner on the same day took thaproperty, and
deposited it with four dife ren% persons, to ikeep for him, but
gid not theet Radha at the rail way-station,

tThe jury found the prisoner guilty tpets secair] beal
of charge,

operty was telien, tle prosecutor and bis mother were |
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The point reserved came on for argument before Couct
C.J., and Wesirore, J., on the 11-h Deeamber 1859,

DBarton, who appeared as amicus curier, stated that the
defeucelie bad been iustructed to put forward was that the
prisoner had reccived the property from the wife of the
prosecutor innocently, and that, as the wife eould not be
convicted of stealing- the yroperiy of her Lusband, the pri-
soner could not be convicted of receiving that property from
lxér, knowing it to have been stolen; that by the amendment
his line of delcnce was nceessarily altered, and that ihbe
prisoner was gons guently prejudiced in bis defence upon
the merits,

Fergusen, in support of the conviction +—The Cenurt had
power to inuke the amendment, The Acts that regulated
the procedure in criminal {rials in the High Courts o India,
before Act X V1. of 1832 were Act 1X. of Geo. IV., ¢, 74
and Act XXXT, of 1838 DBoth of these Ac'sare sileut as to
the power of the Courls tv allow amendments in indictments,
In Bogland, before the passing of Lord Campbell’s Act, 14
and 15 Viet,, ¢..160, the Courts had a very limited power of
making amendments, and it was {cuud that criminals often
escaped in consequence. Tt was determined therefore to
enlarge iho power of the Courts in that respect. Ths
preamable fo 14 and 15 Vict, e. 100, runs thus:—¢ whereas

‘offonders frequently escape conviction on their trials by

reason of the technical strictness of eriminal proceedings
in matfers not' material to the merits of the case, and
whereas such’ tecbnical strictness” may safely bo relased
in many instances; and whereus @ failure: of justice cfien
tukes placeron trials by reason of variances between the
stutement in the indic'ment and  the proof of names,
dates, matters, and circumstances therein mentionaed, not
fiatBrial to the merits of the case, atid by ‘the misstatement
whereof the person oo trial Cannot have been prejudicel
in his defence.” 8ee, 1 then enumerates “the auiend.
ments that may be made, amongst which is mentioned
an amendment in the ownership of any propetty named o
gescyived in the indictment, That Act was passed g 1834,
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To 1832 the Indian Act was passed, and the preambls of it
is almost tdentical with that of Tord Cimpbell’s Act, The
enncting section, however, doss not ecoumerate tha amend-
ments thuf may be maue:hut enacls genorally that “wheasver
there shull appear to be any variance between the statement
in the indictment and the evidence it shall be lawfal for 1he
Court, if it shall coustder strek variane2 not ma'esial to the
merits  of the case, und ihe Jdefendint cannot . - be

prejudiced theraby in his defencs upon the merits, o ordar
the indictment to be amended.” Reading this seclion by the

it
Hght afforded by Section T of Lord Campbell’s Act, it is
evident that the Court bad power under it to omﬂr an awend-
ment in the ownership of stelen. properiv. The words of
Hee. | oof Agt XVUI of I_QG?. under which the  amendmen:
in this case was made, are at lenst as wide as those ~of Sec.
1 of Act XVI, of } a2, for which it has been substituted,

- The prisoner here was not prejudiced in his defence,, He
wonld properly have been convicted under the circumstances
even if the proscculor and bis wife were governed by English
Vaw: feg. v. Deer (o). Dt is imuraterial - that. the adul:eg’y
had not nctually been committed, if  thero was intend to
elope for the purpose of committing it Reg v, Fullarton,
(B Lteq, v Featherstone (e}, Reg. . ,.l/eom})son (d), Req,
v. Tollet (o). it was diffefently. laid dowa in -Reg. v.
Clarke ()3 but that cise must -be, {sken to bs  overruled,
{Coten, Coi=In ordisary cises when the wife parts
with the property ef her husband, hae is pre sumed to do so
with his consent. The presumption is. rebutted in . case of
adultery or intended adultery.) The Lusband cennat ba
presumed to consent to bis wife parting with his prope;ty
under these circumstances, Lord Cauipbell saye, in Heg ®
Frathersiony, that when 2 woman bsoome an adulteress . she
dotermines her quality of wife,” This {s the rule of English
laws but even if adultery, or the intestion to -ectymit it
were ot proved here, the prisoner would have been propetly
gonvicted, for the prosecusor is- 2 Hindg, and thers is nat

(3) Leigh and Cave Or. Ca. 249 (t) & Cox Cr. Un, 159;
(&) Ibid 870. (@)1 Den. Cr. €3, 549, (e) Cary 3ud Nantlg,
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mine s, W ﬁethu 10'}.\m(f at H*e nature of the cuse whicl was

Letween bim god his wife that ideniity of inferest which
(xists between an Finglish basband avd his  wife: Reg- v,
Khatabai (). That was the caze of a Mul mnnn'ui,m; but (l‘n
rule in the ¢cise of Hindus is, T subinlr, the same, W H\Tk.()l’}‘
d.omenticned & case in ‘the nmﬂ of Sir Cl\n es Jackeon
(1834-55),. where the. Court refused to nllow an mn_g’nm_nmt
in“the awnership of irmyrzt}.-) It iz said {hat the Courf
sbonld bewsparipg in allowing amendments in eriminal cases,
but the reason of that rnle—the objection of tie Courts {o
interfere with the presentment of the Gra raud Jury upon
oatk—does not exirt heve; Reg. v, Flivins-(1).

Clos cH, . d. .--TLeterms of See. 1 of Act XVIIL of
cgafticl ifly extensive to-allow-the

léw dre inmy ommrnS .
(] omt io miike’ &1*0'1 an umrm*- 1ent us was made ju this cagey
they are as éx Amm\o as bhey cn “beo The  section 538
that; *“Whenever oo {lie 1riil |

IRATEmont for anc ﬁ< ne

there- thall :x;p'em"'i*(oiflse«aaz;arr:}zz-r.:e botween, any statément

tittgictment and i be evidence offered in proof thereof
frslalf berlawlol far the Cowrt before which {ho trial ~lm:l
be heard %.7 * to order such indictment to be amended
ﬁécdrﬂiﬁ"'ﬁ“ o' the “braef,” The seciion of the English. Aet
Whmh bas been referred toras correspondingwith this section
mmnexaf&x a rfrmt variety f 4 ‘xmem ments which it is Jawiul
¢ the Court Lo make, and in my’ opirion the linguige of
lha Indiah Act is wide enoubh to ihelude #ll .those amends
mums and ;,on:hh gues further than the' l< nglish Act,

\Z

hsnnmPnt sh 411 he mads it the (er( «hal “comsider t},;xt
»l.he amendment the per-on indizted will Hot be prejodiced
ip his defence on, the merits, Whut we bave then to “(’l{x-

mar cdxt tho trial againgt tiw prisoner, the evidou g tunt wai
given, apd the line of deEence set up by bLimthrough his
comnsel, phe ;uxaoner Las bepu prejudiced in his defence on
the merits; and it appears to ma L!'Oﬂl Wbat 1 bave* h“'zrl

(g} 6 Bam. H. C, Ren Gr a0,

(‘h» 4 Cap. and P 788, [V r (_mle*n(! s J
“The TRpUTieH ;.; w Lccn abje to Ixuda rcyo;:of Llusc o
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-duripg  the argument and from what my broilier Weslropp
he g told me, Hm the um@ndmvnt may have bad such an effect
on the line of defence "adopted, and  that the prisover may
Bave been pm;u diced. Tt that is pomh]n or if the case

“against the prisonef, il const dence of the amendmant, has
been {‘li‘r~( nied to the jury-in a differsnt munner from thatin
which otherwise it would { have been p esén’ed to them Lihink
tlm amcnumm,t ought not to kave been made, It is diffienlt
in some cases to say whether an amendment will prejudics
a pIHOnCl in his defence upon the merits ¢ in somaq it is
¢lear that an amendment will not bave the effect ; m others
it is cqually char that it will; and whére it is doubtfal
whetber an amendment will or will not prejudice t}e prie
soner, the lcaning of the Court stould be infavour of the
prisoner. In this case, av ] hate said the prisoner may have
been prejudiced, and I think the amendment pught-not e
bave been made. ‘

Westroprr, J.:—1 am of ibe same opinton: - T think there

is a great deal in what Mr.Ferguson bas argued, that the
~ Aect of 1862 canrot be considered as giving less power of
smendment than the English Act, 14 and 15 Viet,; ¢, 100,
and therefore that generally spesking, an  amendment may
be made as to the ownership of propnnv W hat he has said
as to the differcnce of relation ¢x’ sting between a Muham-
madan or Hindu wife and ber husbind, and an English wife
und her busband, may slso be deserving of serious consider-
‘arion,  Trere are cases, even under Hoglish law, in which
a man can be found gty of regeiving  stolen  goods which
he bas tuken from the Fands of the wife of the ewnes,
But I canvot help thinking that Dr. Barton, the = learned
Ccunsel for the prisoner, was embarrassed in his line of

defence by the amendwent that was made, He thought ha
hud to meet the case of the accased regeiving’ from the wifs
the property of her husband, iv which in  all cases, wke her
Linglish or native, there is more or less of ¢iffienlty in pros
‘cuting a conviction§ whereas,it tutned out {o botls propetty
of the husbard and bis mother, a fzgt which did not in any
way appear upon 1he-deposivjens made before by Magistrarg
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in the Polict Oifies and which came, theisfore, by suryrise

‘as well “upon the Counsel for the prisoner as uzon the

Counsel for the prosecution.” Whether baving regard to the
very peculiar nature of the evidenes given hers, the fact of
the-al'ération of the allegation as to the owneérship of the
property, may not have prejudiced the prisoner in  his
defence, it is at least very difficalt to say; and where thore is
a doubt on that point, the prisener is cnuﬂed ts the benefit
of 1, :

1 do pot sulficient recolleet ihe case [alluded fo as
having oceurred befire  Rir Charles  Jucksin, to be able to
state whether he thought thai the accused there would have
been prejudiced by the amendment uron the. special facts of

that case, or whetlier he went Tupon ‘tLe broad groond that
any sltertion of the ‘t»x cment of ownership ~would preju-
dice the prisorer.

CoLfC'H., Cedoi—1 think it right toadd tbat there was

-snother course open to the prosecution besides that of asking

for an amendment. The prisoner might have been acquitted
upon the original. c‘:argn, snd charged anew lefore the
Magisirate according to the  facts. There need not ha»:\
been a failare of jisice.

- Prisoner dischargs L.
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