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the amount of work which he bad bad done, which I no'eld
‘admissible,” and sent t6 the Municipal Seerct.rv.” Without
therefore, deciding that a person on whose signature public
money is paid may not be said to “expend it,” a view I am
personaly prepared to Lold, it seems io us in the present case,
upon the evidence of Jones, corroborated as it has Leen by
Mr. Hope, that Jones did in fact receive municipal .moner:
and pay the same to thecontrac'ors;and weare of opinion that
this is sufficient to bring him within the 10tk clanseofSec.21
of the Indian Penal Code. e see therefore no ground to
exercise the extraordinary powers of the Court in this case,

Petition rejecled,
74

Shapkar Abaji Hosbing......... : Petitioner.

Subordinate Magistrale of Second Clcrss»Lnterlamm(/ ease
on report of Police Opficer—Crim, Proc, Cole, Sec. 66 4-Tra-
nsfer of case from one Magistrute’s Court to another. :

A Subordinate Magistrate, 2ud Class, who is nat specially vested with
powers under Sec 66 A of the amended Code of Criminal Procedire,
has no jurisdiction to try a ease on the.report of o Police Officer, or on a
comwplaint dircotly proferred to bim. .

The High Court will not, except on‘very strong and very clear grounds,
transfer a case from ene Magistrate’s Court to that of another Magistrate.

This was au application for the transfer.of a case from the.
Magistrate’s Court in which it was pending to anotherCourt,

Mucpherson (with him Shantarain Navayar) in support

of the apph sation,
Ihirajlal Mathuradas contra,
| A Cur, ade, vult,
Phe facts appear from the ]udomen* of the Court (Gibbs
and Melvill, Jd.,) delivered by.
Gibbs, J.:—In this case the peiitioner applies for 14
transfer of a criminal case now pending against him in the

Court of the Subordinate Magistrate 20d Class, of Wai,
some other Court in thy digtriet of Satara.  The pehtwne;
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1869 filed an «flidavit, and, on grounds shown Ly bis counsel, the
‘Shan;:-\-r‘Abaji record and proceedings were caliel for by another Division
“Hoshing. ~ Bench of this Comt, and the matter now comes before us for
' final disposal. In the affidavit it is stated thata courtezin,
with whom the applicant had been acquain'ed for ten or
twelve years, had died or cholera at Wai, and lefta will ap-
pointing bim executor, and disposihg of ker property in trust
for her mother, and for religious and charitable jurposes ;
that one Krisbna Joshi Pavchnadikar complained to the
Subordinate Magistrate that the said courtezwn had died
heirless, and that the fpetitioner was appropriating her
property; that during the investigation of this complaint
the SBubordinato Blagistrafe, in consequence of a grudge
against the petitioner, instigated, in open Court, the
mo‘her and brother of the deceased courtezin ‘to deny the
will, and iostitute criminal proceedings against him for
{respassing on the properiy; that, in rursuance of this
instigation, a complaint was made hefore the Chief Constable
who being of opinion that no offcree had been committed
made a report to that effect of the Subordinate Magistrate,
The petitioner further alleged that tbe Subordinate Magis.
" trate, not satisfied with this, tock a complaint himself, and
instituting criminal proceedings against the petitioner and
his servants, who were stationed to pro'ect the property,
conduacted the inquiry in a manner which indicated that lLe
had made up his mind to convict. 8ix applications were made
to the Magistrate of the District for a transfer of the case,
but it was stated that no attention was paid to them,

Upon this afidavit the High Court cent for the proceed«
ings, and directad the Magistrats of the District and
the Subordina‘e Magistrate 2nd Class, to report on the
allegation made by the petitioner. On receipt of the writ
the District Magistrate deputed Mr. Trevor, the Magistrite
in charge of taluka Wai, to procesd there, and make a
personal inquiry into the matter. This was done, and Mr.
Trevor has sent in a very lengthy and clear repott, which
has been forwarded to us by the District Magisrats with
his owp observations,
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Now, ¢ he reasons assig vnod by the pehnoner fcr asking this

Court to (vne the order for imnsfer, as nathcred from  his
petluon are, that the Magistrate m«twafed the con.plamt

hat he ‘“conducted himself in ¢ manner Lhm shows that he
had made np his mind to disgrace pehnouer; that he placed
an armed guard over the accused; that he browbeat the
witnesses; and, finaly, that *“petivioner is apprehensive that
he will not have justico. done biim if the case remains in the
hands of the said Subordinate Magis rate.”” : .

Y'rom the p roceedings it .;;»ncxrath v the inguiry hes been
asmpleied, and a fivding recorded agaiost two of the acensed;
atrd thot the reasin why it bus nos been completed against

ihe p:tumne: i that he absented Llmself on a mediel

certificute a8 being onable Lo be present in Ceuvrt wt Waiy

plthough be appears fo bave been well cnongh to travel to
Bombay, and apply to this Court for a transfer of the case,

This Court will always reguire some very strong grounds

for interfering in tho manuer sought for by the petitiorery

To move a case from one Magistrate to - another on groutids
pers sonal to such Magistrate is fantamount t5- a sevets - Getis
sure on such officer, and the very clearest grounds mUsb
exist cro the Court w ul mtehcre.

We have {o see x\-hethcr any sach grotmds have heoh Osf‘l-
Llished by the petitioner in {liis case. “Mr. Trev or, the I\ .
Magistrate in charge «f the taluka of " Wai, has ‘mmade .a
very carelul and full report, and although, from jassages’
which occur from time to time, clearly not trying in any wuy
o goreen bis suhordinate, he conclades ay follows fwe

# The Subordinate \Iamat sbo is, 15 you are awara,. 4 map
of soinewhat bru:qne manner. and muependmt cHwacter'
and-his disposition to resent rpdely anything which seems ta,
yiim like officious insegference has led bim into Guargels :with.
several influential people, moro especially with the pras
p;l(’tOAb of the Maharasira dfitta and fudu .]’ rakash, _ "_Lhé
jatter reside at VWai; and one of them; I inay observe, was
secutity for the petitioner al his trial.  Under these clfoum™

stanced it is estremly likely that” the' Subarlinate Hlagiae

1869
Shankm A'n)x
Hoebing.

1



1869

Shankar ‘Abaji
i mme oﬁentatmusw than was pecessary; and from all [ heard

Heshing.

BUMBAY HIGIL COUKT REPORTS.

frate may bave been Jed infe vindicuting the digoity of his
Cotrt and bis own :nda(en-}eme and xmparmlnv =0n.owhat

at Wai 1 am inclined to believe that 1 thiz toay bave been the
case, even to the extent of setiing an armed guard, which,
aga rule, is oni} done in trials fbr 'mtnces dccofm"'nied by
»mlenw, and not alwavs then,

“The proceedings were, bowever, conducted with too
uch publicity, and the probability that they would be
brought to the notice of higher authbority hecams apparent
at too early a s'age, to make it at all likely that the I)P{i‘i(mer
bad any reason Lo fear wilful or subetantial injustice.”” Now,
this shows that the Subordinale Magistia g is su active and
energelic officer, perbaps rather over-zealous, but netbing
more, —

'}f\e DL trict ‘uRi’TSH&t(‘ in im warding this report, gives
as s swa opinion of the officer as foilows:—*1 have known
the Subordinate Magisitatefor the last four years and a-half,
and I have full reliunce on his integrity and urmghvnes
tlf@uuh he is perbaps sometimes a little hasty and injudic

..luus 21}%& 1‘67')0:’53 in the most unfavourable light, they
would only, perhaps, raise the questicn whether the Sabordi-
nate Magistrate was ap officer too hasty and injudicious fo
exercise thagisterial powers at all (a meaning we in no way

intend plac.na upon them); but they in no way prove the
‘ pem!onel s allegations, We have ‘md “frequent Opportunily

of knowing officially that party spirit rens bigh in the town
of Wai, and that unrw‘ut and energebic officers, whother
esercising civil or criminal | func lons are apt to be petitioned
against; but ufier the very [ull inquicy which has baen made
in this case, we teei sure ti; st we should not be jutfied in
ordering a transfer of the gnge B3 pray ad mxx on the grounds

fzrghd by the pemwner '

 We think, bowevet, there i3 a fatal objecion, which, was
not raised - al the bar, to the trial of the case by the
).uLordwata Mm\ﬂ(r e 2ud  Class, a malter which has
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been referted to the Court by several Magistrates, and

which is one arizing from the lue Act amending the ghagkar Abaji
Hoshing,

Criminal Procedure Code, Sec. €6 A, of which i3 as
follows:—The liocal Government may, by notifieation
in the official Gazette, define what DMuagistrates: or
Subordinate Magistrates shall en‘ertain cases either on
complaint preferred directly to themselves or on the report
of a Police Officer; and such Magistrates or Subordinate
Magistrates shall be competentto entertain such cases, if
the offence charged is triuble by them, or if they shall ha\‘
been empowerea ander Section 38." Xow, we ‘find lhat
Government have issued a proc!zunwmn under ‘this . section
in the Government Gazette of 13th July 1869, by which
they only extend the powers to Magistrates F. P. and st
Class Subordinate Magistrates, snd do not include 20d Class
Subordinate :sfamstmtec and, further, to show they did
not intend to include these latter officers, the' second para of

the notification informs Magistrates of Districts that, " should
they think it necesary to confer thrse powers on "any” Znd

Class Bubordinate Magistrate, they are Speciaﬂy to QPN,"
to Government, . : ;

Sec. 60 A came into operation on the 1st of June last, prior
{o the commencement of these proceedings ; and thierefora
the 2nd Class S’u'oordiinat‘e'ﬁ.’lagistr:zte had no power of his
own mobion 1o inguire into the maiter: and as there i3
nothing to show thas the complaint was referred to him by
the District Magistrate, it fullows that the ‘proceadings are
illegal.  We must therefars annul them, and leave the
Police Officer’s report to be dealt with by the Magistrate
having jurisdiction, s :

Proceedings annulled,

Nore—0On the subject of the pmze}s of Bubordinate Magistrates to
Lear cases on complaint preferred directly of on the report of a Police -

Officer, see, further, a “Notifieaties” published in the “Government
Gazette” of 11th November 1869.—Fo.
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