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Jaili, when dedicating her zido; ted child Sundri, did not’

relmqmsh her own guardianship of the clnld and give
possesszon of her to any one else.

Aceordmg to ‘the language of that section of the Indmn

Penal Code under which Jmll bas been convicted, it i3

however sufficient, if, when dedicating Suundri to the temples
she knew is to be likely that the child wouald be used for the
purpose of prosmutwn, and the evidence on this point is far
teo strong to admit of a doubt; besides which, her own
admissions, when under examination before the DMagistrate,
are a complets bar to any plea of ignorance on that score
being set up,

‘With regard to the second point urged before us, we are
of opinion that it is not essential thut Jaili should have given
up present possession of the child in order to rerder  herselt
amenable to the law quoted. By her dedication to the temple
Sovndri‘was doomed to be a Bhavin, and ia ail likelihood a
proatitute for life, and wo hold, therefore, that this was a
disposal of the child, which by the law in quesuon is mude a
penal offence,

DPetition rejeuled.

Heg. v, Nantammm Ustamram.

 Public serbant—Ind. Penal C ode, See. 21— Crim. [’4
Code, See. i...—Appeal——Rem,w of evidence,”
-An-enginser who receives and pays 1o others municipal woneys js a
public servant within the meaning of See, 21 ¢l 10 of the Irdian Fenal
Cade, although he may not kave the power of sanctivuing the expendi-
turs of such moueys. v

«When aw- Appellate Court, under Sec. 422 -of the Cods of Criminal
Procedure, direots a Court of first instanee to taks additional evidener,
a0 appeal on the merita to the High Court is not thereby given,

“The prisoner was ‘tried before A, D. Carey, Magisteate,
£, P, at"Surat, on a charge framed uader Sectons 161
and 116 of the Indian Penal Code, of abetting the acesptance

a public servans of a gratification obhsr thm legal ‘re-
munerauon in respect of an offivial act, and being convicted,
was sentenm to sutfer HAOTOUS imprisonment for pud vesr,
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and topaya a fine oE R-'. 500, or in default to suffer ﬁm xor

rxoorom 1111}:r1~0nn1enh for the space of foul' mouths.

The circumstances of the case are brwﬂv thes 01— Nantaurang. <

Bdward Jones was emyliyed by the '\lumcxp.shtv of amt Uttamraus
a8 engineer for their muudauon works, He gave ¢intracts
for wasonry work to the acens-d, )Immmmm Tia Lu‘:'nr,
in uruer 1o induce  dJones to pass wferior m"ierml2 wag

alitged 10 have offered bim some jewels,

F rom the conviction and sentonce ‘thq :_zcct:ietl - appealed
to the S-ssion Judge, who said that there were two guestions..,
to be considered: first, whetlier the complainant wasa publie:,
servant within the meaning of section .2k of the Indiun
Penal Code ;5 and, secondly, whether there was - evxde(,ce to
support the conviction under sections 161 and 116. D on
the tirst question he fourd that there were no sufficient dafa,
before him to epable him to decids it. Ho th erefore direcred
the Magistrate I\ P. 1o make fuil inquiry into the sppointe
ment, and t‘mpl)\ ment of Jones wuder the. Mhmu;mhr)..
Upon tie second ques ion he remarked that, while-he, was
not prepuared to say that if he had veen presijing a; 1he m.\l
of vhe accused he would have couvieted the uceused ofa crx-
minal offence, still, as the accused had _been convxctel by the
Mamslmw . P, be saw no sufficint reason for mlerferlng“
with tus decision on the ground ihat it was comrary te tne‘{
weight of evidcnee, ilm Session Judge however, held that
the facts, a8 established before the Magistrate, wotld only
support & convictivn under section 63,

As regards the first point, atter considerfﬁg' the adlition
evisience certifizd by the Magistrate, the S+ssion Jndge came
to the conclusion thas there wag no grovnd for his inrer-
ference. He, however, mentioned, tlmt Le came lo this
¢ nclusion with the less hesitation, as, aceording to hns vww’
of the luw, the accused had acquired, hy resson of freth‘
evidence having  been taken uuder t'be. dsrecnon oE.
the Session Court, a right of prefernng a regular appeal,;
to the High Court. He altered the sentence to ons under
K¢, 165, und reduced the unexpired sentence “of lmprxson-'
meant to simple imprisopment for.a term of one month,

Vi—~9CC
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directing that if the fine which had been impozed were not
paid, the accused should urdergo further simple imprisons
met for one month. :

The case was heard by Gisss and Lioy D, Jd.

- Branson (wnh him Nanabhai Haridas) for the accused 1~
There are two points for decision in this case. The first is .
that which was disposed of by the Court (GiBks and Mer-
VILL, J4.,) on the Tih of July last, when the record and proe
ceedings were sent for. It is whettec the Lower Appellate
Court having, under Sec. 422 of the Code of Criminal Pro-
cedure, directed new’evidence to be taken on the point of
Jones being a putlicscrvant, and appreciated it itself for the
first time, a regular appeal lies to this Court. In the case of
Reg. v. dohesh Chunder (a), the Magisirate having decided
u case without examining the witnesses for the defence, the
Session Judge, on appeal, ordered the evidence of those wit.
nesses to be taken by the Magistrate. ~Their deposition were
roturned to the Session Judge, who proceeaed 10 deal with
the case under Sec. 422 of the Code cof Criminal Procedurc,
and confirmcd the judgment and scn‘erce pussed by the
Magisirate. It was held tkat the judgment of the Scssion
Judge (though in ferm confirming the Magistrate’s judgment,
and sentence) was in substance a0 original judgment, and
t1at, under Se-. 4030f the Cole, an a;poulld) from it to
the High Court upon the merits,

QxBBS, EA :——Epon this point we are. of opinien that no
appeal lies on the merits. T.e" Bengnl case was decided
upon a construction of Sec. 422, before it was amended by
Act VIIL of 1869. The Appellate Court could, under the
old law, have passed such judgmenr, scntence, or order, as
10 it should have seemed meot. It cannot do so now. It
can ozly * proceed to dispose of the appeal in the manner
prescribed by See. 419, that is to say, it can only aleer cr
reverse the tinding or sentence of the Lower Cuurt. We
must, however, in ihis case go into evidenco co far as to see
whother the facts establish the’ alIegut!cn that Jenes is a
pnb!w servant, ' ‘

ay. 2 Cale, W. Rop. Cr. B 13,
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Then it {3 contended that ho is not a public servant within 1369
tie meaning of Sce. 21 of the Indian Penal Cide, As an Teg.
emyployee of t1e Surat Muuaicipality b+ could only have been o

appointed under Act XXVI, of 18350, or the local rules Nantamram
. . .. Uuamram,
framed under that Act. The Act speaks of suzh employes

as officers and servauts of the Commissionors, and there is

vothing in those rules which makes chem puslic servants,

The illustration unaer cl. 10 of Sec. 21, says: “A Muaicipal
Comunissioner is a public servant” This shows tuut the

servants of aMusicipal Commissioner are not public servants,

Wherever the Li-gislature iniendad to make any class of ser-

vants public servants they have done so in definite lunguage.

Thus Bombay Act .11 of 1865 by Sec. 20, ci. 2, makes

persous uppoiuted under that Act public scrvants; and the

Indian Registration Act,1866, by Sec. U6, makes registration

officers public servanis, The Legislatire has even pass d

special acts for this purpose. It passed Bembay Act 1V, of

1867, See. 16, to muke halulcores, and Act XXXI, of 1867

See. 2, to muke railway employes public servants,

L
He then read the evidence of Mr. Hope . and Pandarang
Baikristna to shiow that Jores wus nct an cfleer whose duty:
it was as such officer to expend money; and contended that.
the words “to expend” in cl. 10, See. 21 of the Penal Coda
meant “to expend on bis own responsibiliny.”

Scoble. { with him Dhirajlel  Mathuradas, Government
Ple.der) in support of the ernviction:—The in-ention of
tbe Legislature in enacting epecific provisions for making
certain impor:ant classcs of persons public servants was to
prevent all dispute; but this does not make these provisions,
which are merely declaratory, restrictive. Thq distinction
attempted to be drawn between publis servants and mani-
¢ipal servants cannot be supported. If Jones werea private
servaunt of the Municipal Commissioners that might be:
different; but he is employed on some of their public works,

Tvidence was read to show that it was the duly of Jones
to receiva and expend money, and that he did, ‘as a mat.er.
of fact, receive and expend money. :
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G388, J.:—In this case we are called upon to exereise
what is ccmmonly cilled the extraordinary jurisdiction of
the Court, viz., to ses whether an error in law does not exist
in the conviction. The accused was convicted hy Mr, Car;»\? ‘
Mugistrate I, . at Surar, under S<cs. 161 and 116 of the
Indian Penal Jode, of abetting the ac ce; ptance by a puh.ze
gervant of certain valuable property. The convietion wag
altered by the Session Judge on appeal to one under Sces,
165 and 116, as he was of o:inlon thut the mere offer of
Jewels by a coutrac'or to the person whose duty it was to
pass his works was an offence coming more properly uader
those sections. The Session Judge, even after lheadmtlonal
evidene, had, apparcutly, doubts as to whether Jones wasa
public servant within the meaning of the Penal Code, for

_there is a' want of clearness in the “eonclusion at “hlch he

arrived, he say:: “Therefore, as the Magistrate has fouud

that the‘éompiainanf, Mr. Jones, was a public servant,and as

in the further inquiry the Magisirate and President of the_
Municipality—=than whom there could uot be a better authe-

rity on the subject—has depossd thit iv was the dary of Mr,
Jones to expend munisipal woney, I think there is no ground

for my interferencs” Indefinite as this is, we must look
tpen it as a finding that Jones was a public servant, as

otherwise he could not have held the conviction under See: .
165 good. It has been argued befoi us 1hat this finding g
not borne ent by the evidence. Mr. Hope, on being asked
whether authority to expend municipal money had at any
time been given to Jones, says: “Under the resolution A, in
ccunection with others,le could, under certein eircumstang-g
and as a matter of fact the circumstance did occur, and be did
exerci:e the authority: .. The other resolv ions I refer to are
those marked B and C in the minute buok. By these resclo-

tions the Muncipality granted Rs. 50,000¢0r ivundation works -

- That mouey wrs placed at my disposal to spend, and I dirceted”

Mr. Jones io prepuare estimates, and to give coniracis en
my general approval of the projects ; and in accordance with
resolution marked D, I gave Mr. Jones certain dircetions.
Mr, Jones at the end of every month used to send me bills of
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the amount of work which he bad bad done, which I no'eld
‘admissible,” and sent t6 the Municipal Seerct.rv.” Without
therefore, deciding that a person on whose signature public
money is paid may not be said to “expend it,” a view I am
personaly prepared to Lold, it seems io us in the present case,
upon the evidence of Jones, corroborated as it has Leen by
Mr. Hope, that Jones did in fact receive municipal .moner:
and pay the same to thecontrac'ors;and weare of opinion that
this is sufficient to bring him within the 10tk clanseofSec.21
of the Indian Penal Code. e see therefore no ground to
exercise the extraordinary powers of the Court in this case,

Petition rejecled,
74

Shapkar Abaji Hosbing......... : Petitioner.

Subordinate Magistrale of Second Clcrss»Lnterlamm(/ ease
on report of Police Opficer—Crim, Proc, Cole, Sec. 66 4-Tra-
nsfer of case from one Magistrute’s Court to another. :

A Subordinate Magistrate, 2ud Class, who is nat specially vested with
powers under Sec 66 A of the amended Code of Criminal Procedire,
has no jurisdiction to try a ease on the.report of o Police Officer, or on a
comwplaint dircotly proferred to bim. .

The High Court will not, except on‘very strong and very clear grounds,
transfer a case from ene Magistrate’s Court to that of another Magistrate.

This was au application for the transfer.of a case from the.
Magistrate’s Court in which it was pending to anotherCourt,

Mucpherson (with him Shantarain Navayar) in support

of the apph sation,
Ihirajlal Mathuradas contra,
| A Cur, ade, vult,
Phe facts appear from the ]udomen* of the Court (Gibbs
and Melvill, Jd.,) delivered by.
Gibbs, J.:—In this case the peiitioner applies for 14
transfer of a criminal case now pending against him in the

Court of the Subordinate Magistrate 20d Class, of Wai,
some other Court in thy digtriet of Satara.  The pehtwne;
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