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Reg. v. Ramswami Madlisr.

Trial by jury—Illegal evidence, admission of— A ppsal—Crim.
Proc, Code, Sec. 426-Act I1. of 1855, See. 7.

Appezle from convictions on frials by jury, where illegal evidenes has
been admitted, shonld be dealt with on the same principles se sppsels in
which there hae been & misdirections by the Judge or am omission on
his part to give the jury proper direction

The Appellate courb, where it finds that illegal evidence hias bgen ad-
mitted.should consider whether it is such as is Jikely to have exercised 2

rejudicisl influencs on the mind of the jury, sad if the court te of
opinion that it is so,it will tveat the cesc esif it had boen tried by 2 Bes.
sion jndge with the aid of assersore. if the evidencs, (affer omitting that
portionof it which should not have besn sdmitted) is sufficiont to sustain
the verdiet, the conviction will be uphsid

In exceptional cases, where the evidenceis of such a chersetirus tw
sngpest the considoration that irsreal valueganmot fairly bs sppreciated
except by a Court which has heard that evidence given amew triel will
be directed. b -

The prisoner, cn the 3rd of march1869 was iried before

¥, Lloyd, Session Judge of Punz, anl a jary (under
Section 471 of the Indian Penal Code ), on a eharge of using
as genuing a forged document (to wit )a false currency note
for Ra. 1,000, four out of five jurymen baving found the
Prisoner gailty, he wasby the Judgs sentenced to be trans-
ported for seven year, and to pay a fine of Rs 3,000. Tt
vva8 aleo ordered that this sum should:be recovered by a sale
of the prisoner’s property, and Rs. 1,000 given to the Great
Indien Peninsular Railway Company, upon whom the fraod
had been committed. '

From the conviotion and sentencs the prizoner appealed,
and on the 4th of August 1859 the apreal was heard before
Warden and Melvill, Jy.

Ms.Culloch (with him Pandurany Belibhadve) for the pri.
soner;—TLhe grounds of appeal are, first, addmission of illegal
svidence, and second, misdirection. The evidencs of three
of the witnesses for the prosecution is more or less ‘hsaua‘y;
and shon}d not hava been admitted. It is impossible to é:y
what weight it may bave had with the j_ury‘.» The, trial it
therefors vitigted, aud cught te be sst aside on this gi&mnd
pivve. Put the Jossivs Judgo 335 oiitted ta give g proper
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divection to the jury. Some of the wilnsszes speak fo
dealing with the false note by Bubsji, the frizener’s serven’
the day before ihe prisomer is =alleged 4o have pused it
but make'no mention of the prisoner himseli taking any
part in that dealing, and yet the Session Judyge has omilted
to tell the jury that in crumiual cases the general liability of
the master for the acts of his servent dees not exist, and”
that therefore the evdeace regarding the latter did not affect
the.former, The Session Jiidge should also have deawd “the
abtention of the jury to the danger of givivg imyplicit re-
liange to the e“idehce of -i&ﬂ”:}ath the leading “witness for
the pwcecuao and the person whoin the prisoner re-

3
el

q-uested o cash the fulse note. This mian was arrested along
with the prisoner, but the Magistrate who couducted the
preliminary.dnvestigation-dismissed the charge against him,
’EheﬁSession‘Judwe” howewvar, told the jury thai he was fore
milly acquitted,” 1& “represented limas ina wposition of
safety which he did not occupy as he is siill open to a teial,
for if-the pmo rer, Ramswami; shauld bo "“qmttuJ he wouald
most probab.y ‘be put upon bis trial "The Session Judge
shounld,therfore, have cantioned the jury that - ilieve was ihat
danger ‘hanging  over his head, A uew trial should be -
ovdered; us the High Courtin an appeal from a cmwctwn
b‘« a 3ﬂry, Ld‘,e no p cwer tu go in‘o the evidenee

. ‘»J;;_)Zea_'g-ajf i 15]&'1,/2?} uduo for 'ti'm prosecution it hearsay -
envidence bas-been admitted, it is exmpetent fo the Coury
to.set. it on one side,- and. consider whether the convietion .
can be upheld on the resi: Act 1L of 1855, Sec. 57. Rey v -

d Vastachand(«), £eg. v. Llakee Buksh (&),

Cur. !:h Tu
.8 C . *.

180 Angust—HMelvill, J.i—The appellant. Ramswami,
has’ been convic ied J/a jury of using as genuine a forged
'dcéumeqt and his counsel has urged us to direct a new.
irial, on the ground uf the. nnr)rope: afhms~10n of ev uencLs .
m:d ‘of mlsdn’mnun to -the jory. “The lc‘wlud_ ¢sunsel
showed comlquelytha& tber* bad: been certa.n errots eE_.,
b -
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rocedura 6" greater of less imporiance, and, this' being th
appea al of the kind which has come before me, | Lexpr e58-
wish that jndgment might be reserved, in order mt;
'bt onsider, us a general question, how far such_ ermrs
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re wit b the verdict of a jury.

T have since had the adventage OE readmﬁ’ tho mriomrnu of
the High Court of Caiculla in the case of J2 lahpe Buﬂsh
(bl supnd, und of a quorml Lench of this Court in the
case ol Fattechand Vustachund avd- three others (supra).

Tre zonclusions arrived ot in §hr-se3 _Jnd‘gments,,a,ndim which

I generally eoncur, may be stated, so far as they are.
auplicablo 1o the present oase, as follows: J.—That. any:

misdireaiion by the Judge, or any omission to give to the.
jury such advics g to the evidence, as a Judge, in 1o exer.

cise of  sound judiciul discretion, onght to give, amounts ta
an error in law. 2.—That, vevertheless, the verdict and .
conviction ought net to be set aside if the prisoner has n:4-

beun prejudiced by such error; nor, should it be set .aside
if the Court be of opinion thai the verdict was warranted by,
the eviceace, and that, upon thar evidence, they would hav-_
upheld the eunviction ouappeal, if the trial had been by.
the -udge with the aid of a8sesROrs instead or by jury

"t'he quesiion of the improper admission of ewdence dld
not cowms under ﬂouaxdur'xtu,n in either of tue above cases,

“

but it may be fairly dealt with on the same a,r}c 'JTe In :
}w record of almost every case tried by jury i in the Mofuse'} |

T believe thaf some evidence would he found which, according.,
to the strict rples of Ko ;3, lich Taw, wonld -be nmdrmacl}..,]e.

.,v

say this without easting@ny reflection npon the Judges who
presidé over such Lriai.~. Thuey are nct legnliy bound 1o
follow the En;‘} sh law ss such, and, as observed by the Indian
Isaw Comissioners in

i
which the Eoglish law renders *'u'*dliliﬁﬁit\le beciuso it'is

likely to mislead a jury, may properly be admitted. by a.

v

Judge who is trying a case wthuaf a jury. Iiis obvious
tbat a dudge whe, in his ordmarv work, fee :1s hnme.. unfe
tered by the more sumgent rules of evidence, is lmelv ou

Vi—7 C.C

5

1

it negsssary or right for an Appellate Court to xnnu‘-v

iheir Iufith Repert, much evidences
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the rare occasions on which he presides over trials by jury
to ailow evidence to be given which might properiy couvey
intormation to bis own mind but whick is likely to have
undue influence upon a jury, and which, therefore, it would
be safer to reject, This likelihood is increased by the

. circumstance that, in the Mofussil Courts, the duty of

objecting to irregnlar qguestions is very inefliciently per-
formed by the pleaders. It follows that, as I have said, it is
almost eertain that some evidence will creep into the record
which an Appellate Comt will consider to be not properly
admissible,

Is then svery trial recessarily to be vitiated by the adinis-
sion of such evidence? If this were so, [ think that, to use
the words of Sir Barnes Peacock in the case above referred
to, ““a widé door would be thrown open for tho escape of
guilty men, and the due administration of the criminal law
of thiz country would be placed in the greatest jeopardy in
those districts to which trial by jury has been exiended.”
The duty of the Appeliate Court is, in my opinion, firss to
consider whéther the evidence improperly admitted is material
and sach as is likely to have exercised a prejudicial inflnence
en the minda of tho jury. If it boso, then, as itis impos-
sible to know the exact amount ¢f weight which tho jory
pttactied to the particular evidence in quostion, their verdiet
is so far invalidated that the Appellate Court cannot any
jonger acvept it asa cenclusive dccision on the facts, But
it do2s not fellow that, on this account, the appellant iz
entitled  to hs acqnitted and discharged, or aven to have the
advaniage of a newtriul. Section 57 of Aect II. of 1835,
snd Section 426 of the {lode of Qrimibal Procedur are
expressly desigued io obvizte any sach conclusion and to
prevent the inconvenience and possible failure of justice
which it would involve. If the Appellate Court think that
the.verdict of the jury is founded, in part, upon evidence
which shonld not have been admitted, or that the Appellant
has been prejudiced by soms misdirection or omission of
proper direction on the part of the Judge, the Appellate
Court is at liberty to treat the cage as if it bad been tried by



cho¥y cages

the Judge with the said of assessors, and if it consider thai
the evidence (ufter omitting thai portion of it which should
not have been admitted) is sufﬁulenc to sustain the verdxc:, it
is at liberty to ouhrm the conviction,

It may happen in some cases that the Appellate Court will
think it desiruble to order a new triul, bacause the evidence
on tho record is of such a character as to snggess the con.
sideration 1hat its real value cannot befairly appreciated ex-
copt by a Court which has the advantage of hearing the svi-
dence giver, Bui in allcases in which it is possible to do so
satisfactorily, 1 think the Appellate Court should form itsown
conclusions on the evidence, and that it should not, save in
exceytional instance, direct any trial,

1 prozeed to apply the preceding obssrvalions to the case
Gefore me, After giving the best consideration in my power
to the arguments of the learne counsel for the appellant, I
Lkave come to the concusion that he has shown that thare has
been an improper admision of certainjevidence of such anatare
that it was likely to exercise upon the minds of the jury un.
unfair influence, 10 the prejndics of the accuse iy and thacin
summing up to the jury tbhe Judge uot only omitted to

varn them against allowing themselves i» ba so influenced,
bat oven mis directed them as to the bearing of the evidenes

upon the guilt of tho accused - Ramswam’,  The portion of
the Judge's summing up to which, I alluds is as followsi—

s Janrav, Babuji, and Daduo Miya have been called to show

that Ramswami did make an attempt te .pass a2 thousand

rupes note in  the Bazar of Solapur, and that onc is
the note now before the Court, [t is quite true, as aszerted
by the vakil, that these witnee ses wore not examined until
‘l-ze case had been otherwise conmuded, bat it iz not to be
ussumed that they are necessarily fasle in ccmsequence,
snd you must give this evidence what consideration you
think it deserves.”” Qu turning lo the evidence referred t),
it appears that (except in one partizular, mentionad by
wivness Jaorav) tl\cre is nothing to connecy Ramswami with
the alloged abiempt to pass the nowein the buzir. The

attempt was made by bz sarvant, bus the relation of Master
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and servant csnnot be admitted as making the act of the
servant evidenco against the masier. The greater pactof
vhe evidence of tle three witnesses named’ i3 mero heresay,
and such hearsay as it is particularly dungerous to submit’
10 a jury. Oue of the witnesses (Babaji) deposed as follows:-
“] know accused and Babaji, ascuseu’s writer. About two
mooths ago Bubajishowed me a wore in the Bazar. He eaid
it was for ropees one thousand, ans he wanted change, [
said T would vot take it withovt Ramswami’s signatare, as
Babaji told mo it belonged to Ramswami. Babaji said it is
signed by Bamswamni, and showed me a name written in
English on the back.”” It is impossible to say to what extent
the jury may have been influenced by such a statement ag
this, when the Judge allowed them to suppose that it was
evidence of an ntwmpc by Ramawami to change the note in
tke Buzar, I think that the admission of this evidense, and
the misdirection in regard to i%, constitute an error in the
proceedings, by which the accused has been prejudiced: and
that ho is therefore entitled to have the evidence against
bim considered bty this Conrs, without reference to the ver-
dict of the jury upon the facts.

After carefully conz idering the cevidence, [ feel come diffi--
culty in arriving afa conelusion, not because the evidencois
insufficient in itself to sustain the convicrion, but becanse it
is of such = characier as to ronder it difficalt to proucunce
upon its value witkeat bavirg an opportunity of hea

aridg
N A Fﬂ
the gvidence given, it cousists of tne deposition of &

pertoa who was Limself charged before the Magistrate

with utiering the forged note, and of .the brother and .

fellow-clerk of this person, Tam .far (rom -wishing to cast
a sospicion upon the trath of their evidence; but it is open
to tho O}jw*ticm which hag heen made to it by the appelants
cmn~e‘ viz, that it is not awmterectod and that the  wit-.
nesses (or ot least two of them) have a wanifest reason for
vossible that a tribunal which saw and heard thess witness. 23"
would bo fully satisfi-d of the veracity; busitis

lepose
ificnit for a Court, which Las noj thiz advantags ¢y feel

- wishing to fix the guilt upon anoiher person. - It is quite

o
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1 eredence to  the stuiements of
‘itnescos whose inferests i tcl&"rf {¥ to make such statemen‘s,
1 think it would be beiter to crder a wew trial, partly for
the reason which I have menticned, und partly because I
think that further tuguivy may hme the effect of strengthen-
ing the case, The appellant’s servant, Bal .r:gr, might himself

bo examined ;and corroboration might perhaps be obtained

of the Qlﬁ.wu.e?)b of Janrav, witness No. 14, that when
Bubaji w trying to change the note in the bizir, “ Ram-

swamni wa sin his cirriage on tha road.  Babaji got into it,
and swens

)

\&oulf to a ceriain extend, beevidence t3 connect Rawswami
with the possession of the note. 1 wounld return the proceed-
ings, marking those portions which-are opsn to objection,
aud order a new triak '

Wharden, {.1—1 bave already, in the case of Fattechand bin

Pa lz“iz:um and three others, recorded my opinion as-to the

ccurse to be adop'ei when an appeal is preferred to ths

High Gourt, on the ground that there has been a misdirection ‘

by the Judge, or an omission to give proper advice to the
jz:r}u The gnestion of the improper admigsion of evidence,
as 1 ﬁoa ble Qulieaoue has just stated, was no$ taken inte
on in that case, or in the case of Llahi Buksh in

peadi ol e
oo
[T
Jr Lw

{ shou E Le deals \uth on the camo principles. - Acting on
this view, I was prepared to go into the evidence, fov the pur.

pose of de: erm!mmr whe&h alter. puttimr on one side the -

improper evidence admxrtcd by the Judge, viz., the evidence
of witnessss Babaji and Dadu Miya, thero ‘was sufficient

ev;'d 2nce to sustain tae verdict of the jury; but in deference =

to the opinion of my Hon’ble Colleague, I have consented,

as an exceptionalinstance, to airect a new trial; for it is more

than probable that by the improper admission of the evidencs
of the two witnesses, and by the misdivection in connection
sherswith, the j jury may have been greately influenced i
finding a verdict of ‘guilty against the accused,

{;’T;,»mi‘t wm a’nd 8¢ n(ens; ann Z ¢, and.nsw ivigl orderdd.

away.” If this cireumstance were established, xt»

H\ eekly Reporter; bat I [ully concur with him -

Ramswami
Muadiiar,
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