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After this order was communicated to the Sessions Judge
he solicited the High Court’s decision on one of the points
submitted by him; namely, whether it is competent to a
Court of Sessions to call for a report from the Magistrate
of the District, or a Magistrate F. P., on proceedings, ihe
legality of which is under coasideration by the Sessions
Court, under Sec. 434 of the Code of Criminal Procedure;
and the following resolution on the point was passed in
Chambers on the 6th of April 1860:—

In the opinion of the Judges, the Sessions Judge ought

" not to call for a report from the Magistrate of the District

1in any case in which it is not competent to him to call for
and examine the record and proceedings. But in trials held

by the Magistrate of the District, or a Magistrate I, P., in

which the Sessions Judge can call for the record and pro-

ceedings, he has also authority to call for a report,

Reg. v, Ramchandra Eknath, et al.

Waitten order issued by Magistrate— Criminal Procedure
Code, Secs, 62 and 318,

The temple  of Pandharpur, a pullic temple, is visited at certain
periods of the year by a large concourse of pilgrims.  With 2 view to =~
prevent the dapgers arising from overcrowding, and to improve the
ventilation, the Magistrate F. P., by a written order, under Sec. 62 of
the Crimipal Procedure Code, directed the herediary priests of the tem-
ple to widen and heighten the deorway.

Held, that such order was lega) under the above Section.

Semble, that the case would have been the same had the temple been
private property; and also that the power of Magistratesto issue orders
under the Section in question is entirely discretionery. :

This was an application for the exercise of the High
Court’s jurisdiction under Sec. 404 of the Code of Criminal

Procedure.

There is a temple dedicated to the god Vithoba at Pan-
dharpur, in the district of Puna; and Hindus in large crowds
visit it for religious purposes on several occasions daring the
year. In consequence of there being no proper ventilation,
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or means of ingress and egress, A, Jervoise, Magistrate F, P.

under Sec. 62 of the Code of Criminal Procedure, issued
the following order to the accused, who were in possession
and had the management of the temple :—

“Many pilgrims are drawn together on the occasion of
the jatra (or pilgrimage) of Pandharpur; and in consequence
of there not being as much ventilation in the temple of
Vithoba ac is required, and in consequence of the means of
ingress and egress not being proper, there is a probability
of much injury being caused to the lives and health of the
puople ‘

“ Tn the Reeolnhon of Government No. 177, dated ths
25th of Jaruary 1868, it bas been directed that the front
Godrway, i e, the doorway of the inmost division of the
temple, chould be widened as much as possible;and I am
given to understand that it will be practicable, without
injuring the temple, to widen the said doorway to the
extent of five feet in width and seven feet and six inches in
height. You are, therefore, ordered to make the said door-
way five feet in width and seven feet and six inchesin height
within one month from the receipt of this order. If you
fail to do so, yod shall each be liable to the punishment

mentioned in Sec. 188 of the Indian Penal Code. (Dated) .

The 28th of February 1868.”

The acensed did not carry out this order. They. wers,
therefore, under Sec, 188 of the Indian Penal Code, tried for

disobedience of it by Krishnarav Trimbak, the Sobordinate

Magistrate of the first class at Pandharpur, and were sen-
tenced each to pay 2 fine of Rs. 200 (two hundred); or, in
default of payment, to suffer imprisonment for a month and
a-hulf.  On appeal, the conviction and sentence were cone
firmed by A, C. Jervoise, Magistrate F P. at Solapur,

His finding was as follows s

% The apyellant’s vakil advances the following objections
to the convictions :—(1) That the temple, being the private
property of the uppellantsand there fellow managers, the

prder of the Magislrafge for alternations o be made ig the
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building was illegal; (2). That the order, as evjoying on ihe
managers of the temple a proceeding which would offend
their religious prejudices, was illegally issued; (3) That
Goverpment possesses no right of interference within the
temyple walls; (4) That the carying out of the order would
cause injory to the temple building; and that the order is,
therefore, not justifiable: (5) That the Magistrate of the
district had already, in a letter, No. 2059 of 1866, pronounced
that orders affecting the building in question could not be
issued by him as Magistrate.

“ After due consideration of the above objections, this
Court records the following decision:—

« {Vith reference to the first objection, this Court rejects
the groundwqu of it; namely, that the temple is the private
property of the managers, 7. e, the appellants and their
co-managers. The temple itself is a bujlding for the resort
of the religious public and is supported by the contributions
of the public. Its affairs are managed by an bereditary

 priesthood, of which appellants from a portion; and this

priesthood is supported by the income of the temple, derived
from the casual 2and voluntary contributions of the visitors
to the temple. -So far from its being the private property of
the appellants, it is, legally, property belonging to the public
whose servants the appellants are, as mangers of its cere-
moreys, and trustees of its income, and of the property, jewels
&e., presented to it by the public. The Court further
overrules this objection on the wording of Sec. 62 of the
Criminal Procedure Code, which allows a Dagistrate ¢ to
direct any person to take certain order with certain pro-
perty in hispossession” The circumstance of the order in -
guestion being directed against private property, cannot,
therefore, render it illegal.

u{With reference to the appellants’ zecond  objection,

fatnely, that the order is illegal asaffecting the religious pree

judices of the managers and others, the Court considers first

the question, does it affect such prejudices; i ¢., would the

widening and heighting of the doorway be contrary to the

Shastyas of the appellants, Without any diregt evidonce on
; ‘
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_this point bexore it, the Court decxdes it on_the, mfe?enée to. -
‘be derived from an order issued in 1783 84 by the I’eshav =
Madbavrav harayan to the Kamavzsdar of Pandharpur.

- The said order was issued partly on the same grouuds as the

~one issued by the Magistrate, agamst wbxch ‘bJectmn is -

taken in this appeal, namely, that action was necessary on the
part of the Government to prevent dauger 1o h 1] an:hfe and
health calculated to ensue when the temple was crowded v
pilgrims. A portion of this order runs as follows f—

-*In the 3rd square  (chauk) ihere isa gate to tho south .

but in the days of the jatre the place becomes. qmte dark,
owing o the crowds. There was a gate oppos1te on the

north side; this gate has now been walled’ up, and 3 Maroh s
- idol placed there. The idol should row be’ removed ‘and

‘placed in the temple.. The door sbould be opened ‘and s
stone bored with large holes, so as to admit light and air
freely, &e.* > * Ordets bave been issued {o carry -out
the seven points above noticed, and somie of the Huzur men

are sent from here. The above arrangement ehould be

made in concert with them.

+ % The above order issued by tk e Peehva is, good evxdence'

; proJudlces would not be a&ecied by certam alteratxons bemg

8,
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" ‘made in the temple  buildings; and it may. be. fairly pre-

~ sumed, in tho absense of evidence to the contrary, that if the -
_ Government, in the interests of the visitors' to the’ “temple,

could direct a walled-up door in the ' buﬂdmg to be. opened

and the wall of the temple to be bored with ]arae air boles, it
bad also the power, -without affeotmg rehgxous prejudlces, to

order s doorway of the same building to -be widened or enme .

largeq in any way. The present Government have not, in the:

opmmn of this Court, lost or resigned sach a nght, and the

excreise of it cannot, at the present time, be’ said " o WQund
“the religious feelings of the commumty more than 115 for
- werly did,

o “ The third obxecnon advanced by the apgellants is*suff.
cfenﬁy met by the Ccrurts devigioy cg th‘v johagy P11
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obyctgms. . On ‘the-fourth objection the Clouit” c'innof pro-
wrly declde it being 1mpn=sxble to arriveatia carrdet dedision
mthout a, personal emmmatmn of thn interior of the templr, ~

i whlch the- appells ants wnl not perm. o religions groun: e,

Bata ,rufarence to “tha" records of the Mugistrate’s of’n e
bemu made,, the followma statément appearsin a fetter from

- a-Full Power Mdm~trale, Mr: Vishntt Paréharam, who las

2 had. pum‘ rous opporbumues of mspcctmnr the mtf rwr uf the
temple. '

‘There is ample room td make a ddor 4 fest by:7 feet clear

"spacfa, and the door can be made without the least injury to

< the mamrbwldtn 7.7,

w Th”a fifth objection of the appelianfs is not one.to which

"lt is, necessary to reply, as an expression. of opinion given

vent one Magistrate does not affect the legal position
of anotheér.”.

The case’was heard this day before Covenm, C. J., and

NEwToN, <.

Marmot (with hlm Shantamm Narayan) for theﬁaccuseﬁ
Thé MagiStrate had, it is. submitted, .bo power to issue
this order.” The bmldmﬂnself is pot mymous to human

,lee, heaith ‘or safety,” .but it is the manver in whlch :the

property ‘miy bé*used that may render it dangerous. I may b,

_that the Magistrate, b) posting policemen, or making’ ot‘mr
_ arrapgements can prevent people from going into the temjle

in such,numbers as to render the overcrovx dmrr dangerous,
but the' temple itself ¢ eanot, be interferad with. Besides See,

-62 applies only. to cases where an zmnwdzate remw!y is required

and the danger is imminent, whxch was not the case bere

8662 should ba read in connectmn with  Sec,” 308;..sind.
its pperation.so conﬁned to - d'mgers aﬁectmg the - oenemi'

public;. if not, the occupiers or tenants of a, :house cou]d go
to the Magutra!e and.complain that the owner of tha house
‘bas not.made proper arrangements for their convenieno: and
comfort, and for preventing annoyance to. thsm, which -
.cannot have been contwnplam& bjz the TL(-mu-l rure, There
" musttheFeldre by cortain limite to- tho - applu,atwu of the
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sectwn. That lumt,Iaubmlt is to be found- in. its. apph- ; 1869
eation only to ucts of omissions which dlreetly endangen the Reg
health, &, of the puulnc, and ot those’ whlch endangnr the . w
beahily -'Ramt-haudrﬁ
ieakihy, e, of private persons.; Here certain Hindus ‘alone  * Exyaige-*

" ure alluwed esuesu 10 Lhe Lemple, and nov shie pubhc in ueneml . etal

IWutp (thh him’ chzra;[ul Mutfmradas) m support of tlm
corders—0f-tha proprigiy of the otder in this case theré ¢in’
bz no qivstion, Tne doorway 35, ip ifs prededt state, ouly 53
_dert high avd v fedt wide.  It’opens intodn ame-& i L
Cin area 81 by 5% feer, and in height 11} ieer vsim,n
v uulamw ‘Gpeatny iv the rodl about 3 ifiches. =qu.:re.
an & chumber leads to bhe idol chamher ‘which 1s-'a i
«: ltdf bs 8y uuver#d wuh a domed mut ab\mt e;() fedl

e Ixr the :

aud tme “religivas - 0b~arv:m< es in tbese muuths Hre cuutxu“ued
for a fortmghr, night aud’ dq),

Any eastts therefots to indrease: bé ventll\aho“
tend td' prevem danger tothe health of lhe‘“’worsluppers

See. 634s for 'the OB of in

persons lawfally emp[o_)ed

which the pilgrims here are, Proprietors of mills,” machis""
neries, &c., are reqmred to take order with, their. PrOpesty, .
wib a view to prevent danger to the security of the work-

men and VisHPIS: s sy

Couch C. J.:—~We are of opinion that the Magistrate
had power to make the order vnder Sec, 62 of the Code of
Criminal Procedure, The words of the section are very
wide, and ave: “it shall be lawful for apy Magistrate, by a
written order, to direct any person * * to take certain order
wiih certain property in bis possession or under his manage-
ment, whenever such Magistrate shall consider that such
iiirecti«)n is likely to prevent, or tend to prevent, * * injary
or risk of * * injury to any persons lawfully employed, or
is likely to prevenr, or tend to preveat, danger to human
lite, health, or safety.” Ia this case the accused were in

VI—6 C. C.
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© possession and management of the temple, and " the Magis:
. trate considercd, and we think he reasonably considered, that -
the duectxon given for widening and heiglitening the ‘door
“would prevent danger to buman life or safety; and therefore
- the order is withinthe terms of the section. The Magis-

" trate I', P.'who heard the appeal in this case has found the.

property to” be public, and in dealing ‘with ths case as
brought before us we must take the fact to be as found~

by him." The contention that Sec, 62 does not apply to

private propert.y does not arise here; since the present case -
cannot be’ considered a8 oné of private property, and’ the
injury as oné to private persons.” "Even if the property was
private we think'that’ the section’ ‘would apply under the
circumstances of this case; as the building ‘is a place open
t0 all the Hinda’ public,” who are invited to’ it, and who
have a right to” go ‘there on’ paying the customary ‘offer-"
ings'to the'idol. It is conténded that there’ should be some™"

limit to the application of the'section, but it is not necessary « -

* for us to fix that limit, since it is always'to be remembered

that this power is discretionary, and I am not at all certain -
that the discretion of the Magistrate i3 not intended to be
the limit.: In ‘point of law no ground.is shown.in. this’
case for our interference. We must therefore reject the

‘ petition, o

NEWTQN, J concurred

Petition rejected,”
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