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‘exempted from the rules:of crnnmal procedure by reason
of place of birth or ¢E descent'; and by Sec, 42 the 3unsdtc-
tion given by the statute’ is not fo Be interfered with : aud,
therefors, if the two sections 25 and 42 are read together 3
Justice of the Peace can try British-born subjects for sach
offences under the Penal Code as are within his cogmsance
as a Magistrate.

Cotca, C.J. :—The -two* decisions of the .Sadr Court
quoted were passed after the Code of Crlmmal Procedﬂre
had cowme into operation, and in the last case two Judges
'(borbes and Newton, JJ.) held that the ~accuséd could ot
be tripd uider the Indian Penal Code.- Accordmg to my
recollection, that dec’sxon has been. followed .in thls Court
‘and thers. is no reasen for thinking that it is not:a-
right one. I, therefore, concur in it. A Magistrate. being
a Justice of the Peace can try a British-born 'subject - only
nnder 53 Geo, IIL., c..153, s 103, and.Act No. VlI of
1853, but nnder them he has no power to award, as is dona
in this case, iinprisonment in-default of payment of the five
inflicted. ~ We must, therefore, avnul the conviction and.
- sentence, and order thé ascused to be t'rie_d_ under the statute,
Wanpex, J., concurred,

Conviction and sentence annuiled.

Reg. v. Jobn Counon.
I)z re David. Turnbull Stewast,

© Escape from Custody under Civil Process—Sheriis Bazl I .

Qjence-—-Act \Ll III of 1860, Sec. 8.

~To escape from custody undex Civil process-is ot a criminal offence
within the meating of Sec. 8of the Presxdency .Towns - Police Amend.
ment Act of 1880,

 Quoere: whether éuch an escape without force is a misderdeanour at.
- Common Law,

On the 5th of April 1869, Pigot, before Wesrnorr, -J.; ob-
tained. & rule nisi fore wni of certiorari-to issue dlrecte&

to.John Counony Esquire, Actin g Chief Maggstrﬁg pf_,l’glne

’easr'

Reg
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. for the remo'val into the Hmh Court of the proceedings
taken before him in the matter of a complaint made against
. .- "David Turnball Stewart by 8. V. de Quadros, and the convxc-

tion of Dawd T Stewart thereon

. The- rule msz was allowad to issue, on David T. Stewartv
ﬁndmg two sureties severally to be . bound in the sum of.

‘Re. 500, or on his lodging Rs. 500 wIth the Clerk of the-

‘Crown,

The rule ..wasrgranied upon an affidavit made-by David T..
Stewart, in which he stated that Messrs. Beyts and Fellows.
hadﬁ'o‘bbaiue;d a'decree against him on the 16th- of February
1869 ; thaton the 24th of February S.V. de Quadtos, a
She_riﬁ"s bailiff; came. to his house at Mazagoﬂ,' and that he,
having been called by a servant, went: down and met De
Quadros, . who. produced a document. which he banded to.him
(Stewart),. stating that it was an mder for - his-arrest 3 that-

“he (Stewart) laid it on the table and ' said. to- De quad:os :

“very well, I will come to- ‘you immediately ©* that he went
up ‘and down. stairs several times while DeQuadros remained,’
and: that Dé quadros neither:touched him, nor said “T.arrest.

_-you,” not ¥ you are in my custody,” and that he did: not:

place the least restraint upaon his (Stewart’s) actions; thag
he (Stewart) left his house, and was siibsequently _taken into

- costody by thie police.at Point da Gulle under a warrant. -

De Quadros,in his deposbxtxon"before the Magistrate, related’

_ the matter almost in the same way. He said that he arrested

. the prisoner; that he did not put his band on the pnsonet
- when he did so; he did not say to prisoner “you are in my
custody> nor“you are arrested; “that hp showed the prisoner.

. ‘the warrant of the High Court, and that the prisoner read it
- and.returned.it to him; that the prisoner went upstairs. say=
. ing his. wife was sick; that be did not go upstairs with -the
e prnsoner, that he did not close any door, that he -said to. the

prisoner “here-isa waxrant of arrest -after Judnment, " to

_ which the prisoner roplied “very well, T will be with you

'immadlately. ‘And in resexamination .De Quadros said

 “when the prisoner went, upstairs I was. following, but Hee

baggﬁd @ vobto follow, as bis wife was sick; for that rassoy.
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‘I'did not follow “him, He f)i'otmsed me to ¢omedown imme- - 1869
diately, He- asked me permission to have. tiffin, to’ whwh I z{;; '
‘assented.”

“The Chief Magistrate, on convicting Dawd T. Steuarf de-

hvered the followmo‘ Judgment'—- :

J ohn Cunnon

"“The defendant is before this Court charged, under :See, -

'8 of Act XLVIIL: of 1860, with having’ escaped from - legal -
cnstody The circumstances are theser On "Wedpesday the
3rd instant a Sheriff’s bailiff, Simon -Viacent de -Quadros,
_eame here and laid an information on ocath’ before me to ‘the.

followmo' eﬂect'-—

“ ] was intrusted on the 24th ulumo with the executxon
‘of a warrant of arrest after judgment in 2 casein the ngh ;
Court, No. 950 of 1868, against' David Turnbull “Steuart,
I arrested him.in his houw at Mazagon on the same day,
and he was then'in my lawful' custody. He escaped by
straragem and fraud, and I° pray that a warrant may be
i3sued for his apprehension, and that he may be dealt with
accdr‘dinrr to. I.-nv.’ e

“I lssueda warrant accoramnly and ‘Stewart - is- here-a’
‘prisoner therenpon. An ingenious attempt has been . .made
by Mr. Cleary, on his behalf, to make it appear that the
arrest by the Sberifi’s bailiff was not good in law; that eon-
sequently the offence charged has not been commitled, and
“thar, therefore, this Court has no jurisdiction. 1 bave been
looking into the Englzsh cases and the English law, by
which of course I must be bound, and it woald appear to be
the better Course that in making-an arrest the Sheriff should -
actually seize or touch ‘the “defendant’s body: Gener v. .
Spark, 1 Salk: 79.. That course was not literally followed
in this case, But if the officer, being ina posmon to arrest
the defendant, uses such words as ‘I arrest you, and. the -
defendant acquxesces and goes with the officer, it will bea -
good arresti Horner v.- Battyn and others, Bull, N. P, 62,
per Abbott, C. J., I C. & P. 153, Upon the evidence I
coneluds that quite as much as that touk place between the
Sheritf’s bailiff and the defendant- here, and, till belter in-

Vi—3'C. C,
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‘ f_ﬁ_g, for'nnd ﬂwn I now am, I will oot hold. that- any parhcular-
‘Reg, shibbolethior form of words betsveen the parties is required.
" by the: latv. In short, there was on Stewart’s part that
acquxescence in the arrest which made it good, and I think
‘he is gailty, ss described, ofhaving made his escape by stia--
tagem and {raud. Bllkmrr a Sheriff’s bailiff, though not had .
- in any esteem, Tam - sure,” amongst honourable or honest
men, is certaml} considered sécially less an offence than' the
erimes which ‘we have ordinarily to. punish- bere, But it may
be as well that it should be known thronghout the commu.
mt), It I am right in the law which I now. lay dowh, that it
is-an offence, and that we have the power, as indeed. it must
“be our duty when a case-is proved, to punish it by &-eonsi-
derable term of punishment, which may be made-of the'most,
decrradmv kind. - But havmtr in view that it is the first case
of the kmd so far as [ Lnow W hich has come’ up here, and
that the detendant has alrcady suffered somewhat in the
_matter, thongh; to beé sure, ho has only himself to thank for
“that, J 'will only sentence him to fourteen days’ simple : unprx-‘
“sonment from this time, and he Is sentenced agcoxdmél)

'
.Joha Oonnon.

"The rale caine 6n for argnment before Westropn d.nd Sar-
gent Jd.on the 9tk of Apnl 1869.,

Scoble, mstxucted by. the Sheriff, showed - canse against
the rule. Whatever may have been the law before, sines the
Police Amendment Act (a) was paesed escaping from’ 01\*11
eustody isan offence. Sec. § rups thus: “Whoevér eecapee or,
‘attempts to escape from or out.of any legal Cu:fodw shall “be
liable to be lmprlsoned The words there are “any legal
custody,” not as in Sec. 224 of 'the Penal  Code, where it is
“made Criminal to escape from Jegai custody in which the pri-
soner is for. an offence. . The words “out of any legal custody™
havé been introduced, instead of the words “out of any.place
of legal confinement,” which occur in See. 39.0f Act XIII.of
1856, to me>t the case of a prisoner eseaping béfore he
reachés tne place of his proposed confinement, but the ex-
pression in the earlier Act plainly, includes a debtor’s prison,
bec. 8 then prozeeds: “and such imprisonment shall com-

(e} Autl\[ﬂ«l”. of IBUQ.
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ménce and take effect Erom and after the oxpxratmn of any
. sentence of :mprzconment under which such person may he
coufined at the time of comlmmng ‘the oﬁ”ence -aforesaid.”

The words * after the expiratiién of any sentence of imprison-
ment”-do not limit,the preceding part of the section, for they

should be read largely as including. eivil process; bea:des in’

‘many-cases these words are redundant, as whet a man is
arrested, by the_ police‘in the street, The verysmallness of the

punishment which can bé inflicted-shows that an escape from -

civil custody is intended. This isa. misdemeancur at Com-
mon Law: Regina v. Allan (b). He al 20 cxted The Queen 7
* Bhaji 1)1:j‘edar ().

There was. an avestin this case: Russen v. Lucas (dj,

Arrowsmith v. Lemesurier (e), 'Berrj ~. Sempronius {J),

Grainger v. Hill (g), Horner v. Battyn (), Gener v.. Spark '
(8), Weavers v. Byme (]), Browne v. 1bbetson - (k), Arden -

v, Goodacre (1), Chin v. Morris (m) Pacaalc V._ Moore (n)
-Harrison . [fodfon (o) = , '

Pwot in snpport of the rule:—The prmcrple is clear :
the cases which have. been mentioned on the other

side show ---(1) that words do not con»mtnte an arrest ; (2)
a touch .dqes; (3) where there are words coupled wuha_

submxssmn on the part of the personto be arrested, that is
ancarrest, [SanGext, J.: —Are words® pr€tendmc to submit
a $ibmission.?] No. When the bailif is humbu"ged and,

‘therefore;, doesnot lay hands on the creditor, it is not -suffi-

;ent There was no act here; there must be. words,

therefore, 4moun£ing unequivocally to a submission: -George,

v Radf ord (p).

As to the escape bemg an offence. it is clear it was nota’
.mhdemeanour ab ‘common law and the - Legtslature must ‘

9] Car\ & \{ar 205:5 Jur. N, §296. (e} 2 2 Beng.. Rep. F_B P. 21.
<+ . (d)fCar. & D 153. ' {¢) 2 New Rep. 211, ~
()5 L. d. K: B.0.5.215.  (g) 4 Bing. N, C.212."
(i Buller N. P.P. 62.and1C & P. 153 in notis.

(8 Usalk: 795 8. C. 1 Car. & P. 153 innotis. (§/31r L. Rep. 439

-y 9 Itd. 66 () 110 B, 371
(m2e, & P31 () REMoB2 (o) 10B.&C 445
(ps 8 Car. apd P. 464, T
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use unamblguous words bei’ore it can create a new offence,

It bas not dooe so. Act IV, of 1867 Sec. ‘3, is clear to
show that escape from civil process is not an offence,

Cur. adv.owilt.

12th April. Wesrrorp, J.:—Tn this case cause was shown
before my. brother Sargent and myseif against-an  order-is;
for the issue of a wriv'of certiorari to the Senior Mamsfrate~
of this island, requiring him to send up the proceedings
egainst, and summary conviction of, tre appllcant Mr. David
Tarnbull Stewart, under the $th 'section of the Presidency
Towns Police Amendment Act (XLVIIL. of 1860). That
conviction was * for escaping from or out of the legal cus-
tody of the Sherifi’s bailiff,” Simon Vincent de Quadros,

-who, it is said, arrested Stewart under a warrant. of arrest

" after judgment in a suit in this Conrt; No. 955 of 1868.

(Beyts and another, v. Stewart), issued pursuant to-aJudge’s
erder founded on the judgment, and requiring the Sheriff to
bring Stewart before the sitting Judge, under Sec. . 278 of
the Civil. Procedure Code, with a view to his’ fial oommlt-
ent in-execution of the judgment. C

‘Two questions have been raised: —-( 1) whether an escape

 from custody under ¢ivil process is punishabla noder Sec.

8 of the - Presidenby Towus Police Amendment Act of
1860; (2) whether what : took place between :the Sheriff’s
bailiff, De Quadros, and Stewart, on the 24th day of - Feb-

'ruary 1869, amounted i in law toan arrest: for if it did" not,
there could not have been’ any esgape to be punished..

- The enactment on .which the first’ _question arises isas
follows “ Whoever escapes or attempts to escape from “or

* . out of any legal custody shall be liable to be imprisoned with

ot without hard labour for any 'term not exceeding three

- months; and such imprisenmerit shall commence and take

eﬂ'ect from and after the e\:plratmn of any sentence of -
prisonment ynder which such person may bs ¢oafined at the

_txme of @mmxttm«r the oﬁence atoresald ”

. In support of the conviction it has been arfrued b) Mr
Scoble that the words “ any legal” custody” in that sec-
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tion are sufficiently comprehensive to include castody .under
civil as' well as custody under eriminal process, and - prima ..
Facie, no doubt, that is so; aud it has been further remarked,

on the same side, that the lightaess of the extreme punish-
_ taent which can be inflicted, viz.,.imprisonment with or
’ w1tbout hard labour for three calendar months, . Ieads to the
) same conclusmu .

Oh the othet hand it has been contended for the prisoner
.. that the latter part of the ‘section, awhich directs that the

imprisonment shall take effect from the expiration of any .
. sentence of imprisonment under which the party may be con-"

fined a$ the time of committing the offence, - points to. the
- escape from custedy under criminal process only, and limits

1869

Rev..

" John Gonnon ’

the previous words * legal custedy ” to custody under-cri---

minél progess only. .

As a gmde to a =atxsfactor5 construction - of this..en-

- actment, the scope and” meaniag. of which has been thus ..

disputed, it is desirable to .consider the law on. the sabject
of escape from custody as it stood previously to-the passmg

" of that Act

We will first refer to. tba common Iaw of Enoland Mr‘dv |

Serjeant Hawkine, in his well-known treatise on Pleas .of

‘the Crown, Bk. 2, Ch.. XVIIL. (on Hmdrances in bringing
“pffenders to public Justxée), says(Sec. 5): “As to such offences’
by the party himself, without force which ‘seem properly to-

“come under the notion of escapes, there is little remarkable

i the books; and, therefore, 1 shagl content myself with .
taking notice that, as'all persons ‘iire bound to submit them-
" selves to the judgment of the law, and to be ready tobejusti- .

fied by it, whoever,, in any case, refuses-to undergo that

~ imprisonment which the law tbinks fit to-put upon him, and-
. frees,bimself from it+by any artifice, before such | timeas ha
is delivered by due course of law, is guilty of a high .cons .

tempt, punishable with fine and imprisonment. And if i
be so great a crime for one not arrested to- fly, inorder ts
save himself from imprisonment for a capital offence;- surely

.ib'must bo ab least as great a crime for one who is actually -
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under the custody of the law for any such crime, by ‘any ine
direct means to free himself fro*n Jit. And some have
holden that such an escape amounts to felon) But this;

opunon seems to be over: severe, and not to be mainfained by
the, book cited to prove it.’

In that chapter the author, it will be observed, was dealmg,
with escapes-without force. An escape is whqre one wlao

. is arrested gains bLig liberty before he is delivered by the
.course of the law.” And ‘it may be by -the party himeself

either without force before he is pat in bold, or with foree-
after he i3 restrained-of his liberty; or it may be by others ;

and ‘this also either without force, by their permission or'

negligence, or with force by the rescuing of the party from

“custody.”  Where the liberation of the party is effected;pither
by himself or others, withodt force, it is more properly called |

an escape; where it 1s effected by the party himself with force

it s called prison- -bredking; and where it is effected by othel‘s

with force it is commouly called a rescue (7). In Bk.
Ch. XVI1I, See. 1, Serjeant Hawkins treats of eﬁcapes by tbe
party himself with force;d. e. prison- -breaking: + They stand .
on quxte a different footing from escapes mthout force. He
says: “As to prison breaches, ‘as they' stood by the commen
law, it seems the better opinion' that all such offences.-wers
felonies, if the party. were lawfully in prison for any cause
whatever, whether criminal or civil' apd® whether he were
actually within the walls of a prison, or only in”the sfocks;
in the custody of any person who had lawfally arresbed

_bxm ) gfhxs state of the law was modified by 1 Bdw. II.,

Stat. 9, which enacted . that, thenceforth no priso'n-in'eaker
“shall have judgment of life or member, for breaking.of pri-

" goh onl3, except the cause for which he was taken and, im-

. pmoned did require such judgmeént, if he had been convics

téd thereupon accordmg to the law and custom of the realm

 nlbeit in time past it bath been used otherw1se (0 Prlson
. ‘breaking from lawtnl confinement cn cbarges inferior to tho*e

(q) 1 Russ. Cr. & Misd,, p.Mﬁ 3rd-Ed. p. 581 4th L.l
" {r) . 4 Blephen’ Com. 295, 296, 4:1) Ed.;.2 Hawking PiOr ¢ zum

. 8)4 5\6«
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ot treason or felony, is etill in England punishable, as for a

high misprision or contempt, with fine and imprisonment -

(s). Assuming, for argument’s sake, that Stewart was in

custody, yet, as it is not pretended that he resortad to any
force to effect his escape, it cannot be maintained that the
case is one of breach of prison. 8ec. 9 of Chap. yvnr, Where

Serjeant Hawkips says thatif, withoutany obstructxon, a pn- :

sonet go out of the prison doors, being opened by the con-
sent or negligence of the gaoler, or other, escape without
using any kind of force or violence, he is guilty of a mis-
demeanour only, but not of felony, and the gaoler is punish-
able in such manuer as shall bz set forth wore at large in
the next chapter”(to which we are now about to refer)seems
applicable to prisoners in custody on criminal process, only,
as the next quotation tends to <how :

23

1§69

Reg‘
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In Bk, 2 Ch. x1x (of Escapes su&ered by Officers) Hawking |

lays it down thus: #As the imprisonment must. be justifiable,
g0 must it be also for'a criminal matter; and some are said
to have holden that no escape is eriminal bui where the
commitment is for felony. However, it is certain that the
escape of cne, committed for petit larceny only, is criminal;
and it seems most agreeable o the general resson of the
law that the escape of a person, committed for any other
crime whatsoever, shonld also be criminal. For, surely,
whenever the public justice requires that a person be
committed for a crime, it likewise requires that he be
safely kept under such commitment, and consequently may
roasonably demand public salisfaction from the officer to
whose custody he is committed if he neglect to keop hxm a8

“beotight.
“As the imprisonment must be' justifiable, aud fot sote

crime, 8o must its contintiance at the time of the escape be
grounded on that satisfaction which the public justice de.

mands for such orime: for if a priconer be acquitted and -

B (s) 2 HawkioeD. O, ¢ xviii s, 21,
Archbold by Jereis & Welsby 693, L5th Ed. 4 Stephen Comn. 296 gwd
§ Buw. Cr, a5d Misd p. 427, & By p. 593 41§ T
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detained only for his fees, it will not be criminal to suffer him

’9:0 eicape, though the Jud"ment were that he be discharged

¢ bis fees ; so thaf, till they be paid, the first impri
scfithent contmned lawful, as before, for inasmuch as be is
“detuined, tot as.a criminal, but only as a debtor, his escape
cannot be more criminal than that'of any other debtor. Vet
if & person convicted of a erime be condemned to imprison.
‘ment for a cerfain time, and also till he pay bis fees, and he
escapes after such time is elapsed without paying them,

. nérhaps such escape may be criminal, for that it was part

<of the punishment that the imprisonment be continued &ill

the fees should be paid. But it seems that this is to be

“iutended where the fees are due to others as well as to the
- gaoler, for otherwise the gaoler will be the only sufferer by
~“the escapé, and it will be hard to panish him for suifering

‘an injary to himself oulv, in the non-payment of a debt in
bls power ¢ to releme

" Sir W 1lha1u ‘Blackstone (4 Comu, 149) gays; “ An - escape

“of a per@on arrested upon Criminal process, by eludxrg the
“¥igilance of his keepers before ho is pub in hold, is also an

offence agaiuist publie justice, and the paity biwself is  puni-

shable by fine or unprzsonment’

~Serjeast btcphen writes to the samc effect (Vol. 1V.s

b 294, Jth ed.); “An escape of a. person lawfully arrested

for crime, whether felony or misdemeanour, by gaiving his
l1berny befora Lie is delivered by course of law, is also an-
‘offence against public justice.”

"Both Blackstone and Stephen concur in saying that “the
officer permitting such escape (i. e¢., escape from custody
on criminal process) is much more culpable than the
_ prisoner, the natural desire of liberty pleading strongly in

ehlS behalf, though he onght in striciness of law to submit

- hiwiself: qmetly to cusbody till cleared by the due course of
justice” .. -

Sir William Russel in lus work on Orimes and Misde-
meanours, refernng 'to - the passages from Hdwhms and
Bluckstopeswhiich bave- béen elrendy quoted,. in, speakisg
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~of punishable escapes by the party himself (B II,-Ch. 1868
XXx17., 3rd ed.), treais them " as occuring’ whers the par by ;::
has been “arresied on eriminal process;” ‘and as to escapes
suffered by oficers, and puaishable criminally, says that *a
excape of this kind mast be from a justifiable im;jri%on'men: '
for a eriminal matter, after an atraal arrest” (Ibid, s. 1)
Mr. Greaves, in his recent edition (4th) of Russell’s: worh
published in 1865, pp. 581, 582, preserves unaltered the
passages just quoied.  The law iq similarly- laid dowatin
Archbold (]mlx ed., by Chief Justice Jervisand Mr, Welshy), k
p. 690. The imprisonment in the case of Sir Miles Hoherr
snd William- Stroud (Cro. Car. 209), from which it wue =
ulleged that they bau escaped,” was-in respect’ of‘misdemeas
nour in their conduct as members-of ‘the Honse of ‘Commans, -
and not an imprisonmens for debt. - Tae cuse of Reg. v. Alian
(t) has been mentioned during the argument as.throwing
some doubt on the propesivion that at Common Lawan escaps
is not punistanle criminally unless it be an escape from cns-' -
touy under eriminal process. It has not been sutisfactorily -
reported, the reasons for the decision not- having been
given. It seems to have been there held, on the Western
Circnit, in April /1841, that it is a misdetreanovrindictable at
Common Law, tosid a person to éscape from’ gaol under an
order of the Insolvent Debtors’ Court, granting him his dis- *
charge forthwith as to all of the debts in his schedule ex-ept
two, and as to them directing him to be diséharged assoon as™
he should bave been in custody (at thé suit ‘of the'creditore 70 ..~
whom respectively these two debts were due). for the pericd -
of thirteen calendar months., ‘the seciion of the Engli-iv
Insolvent Debtors’ Act (1 & 2 Viet., c. 110), under which-thia
order was made, is not mentioned-in either of the reports,
but it would appear to have been either the 77:h or, 78h
section, in which case, although the.process in the respective -
guits of the detaining creditors wounld be civil process, yet
the order of ihe Insolvent Debters’ Court, in so furas it
deferred the insolvent’s discharge from those debts for thirs
{een months, and, theratore, empowered those creditors to
detain him in cus tody during that period, would be an Order

3
John (.ommn.

¢ Car. and Mar, 285; $.€. 5 Jur, 296,
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by way of punishment, and not civil in its natwre. It,

moreover, does not appear whether Allan, the party whe aided,

or Young, the party who escaped, used force. If force were

employed by either, that case wonld not be in poibt. « It

would be rescue by Allan, and breach of Prison by Young, "
if they nsed force. In the 4th ed. of Russel, Mr. (reaves

bas placed Reg. v. Allan in the chapter on Rescue and Active

Aiding in an escape (u). On the whole, it is doubtful how

far Reg. v. Allan can be considered as contravening the

proposition of Mr. Pigol, that at common law an escape

without force is not punishable criminally, unless it be an -
escape from custody under eriminal process,

Next, torning to legislation affecting the island of Bom.
bay, we do not find that down to the year 1836 any legisia-
tion had taken place so as to render such an escape criminal
if it were not so before. R, O.. R. 111, of 1827, Sec. 30,
relates to escapes from ‘the House of Correction; which is

 solely a criminal prison: Stat, 9 Geo, IV,, c. 74, s, 31, to the

escape of convicts from transportation: Act XVI. of 1852, *
Sec. 25, to “escspo or rescue from lawful custody on a’
criminal chiatge:” Act VIL of 1854, Sec. 17, to escape from
oustody in respect of the heinous ofrences to which that Acs
irelates.  Act VIII, of 1852, Sec. 8, only provides a civil
remedy, where pérsons,‘ taken under Mofussil eivil process
~within the precincts of the Presidency towns, escape from
the custody of the Sheriff: so does Act VI, of 1853, Sec. 10,
in the case of persons takenunder civil proceqs of theSupreme
Courts of Judicature. To Act NIII, of 1856, Sec, 3? we
shall presently refer.

In the Bombay Mofussil escapes from custody,under erimi-
nal process only, seem to be, and to” have been, punishable
as offences. Reg. X[II. of 1827, Sec. 46, applied to escapes
from the criminal gaol: Reg. X1V, of 1827 Sec. 24, to
forcible escapes from cnstody after sentence; Reg. V.of 1831
amends Reg. XIV. of 1827 by striking out the word *‘for-
cible,”but. applies only to escapes from custody after sentence:
Act V., of 1858 to escapes, from gnol or other lawfal custody,
of perzons under sentence of imprisonment for certain crimes,

(uy BE 1L Ch. 34
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ot under commital for trial for certain erimes: Act NVII 1869
of 1860 to escapes by persons from “goal or other lawful P

v g
custody whilst detained under sentence of imprisonment”
for certain crimes. The Criminal Procedure Code (Act XXV, Jobn (“’”“““
of 1861) Sees. 47, 112, 113 relate to escaps from custodv

in eriminal cases only

The Penal Code (Act }&LV of 1860) See. 224, which aps
‘plies as well in the Presidency towns as in the Motussil, after
providing for the case of any person offering resistance
or illegal obstructioa to his lawful apprebension “for any
offence with which he is charged, or of which he has been
convicted,” provides that whoover “escapes or att empts to
escape from any custedy in which he is lawtully detained for
any such offence,” shall be pumsbed with simple or rxgorous
jmprisonment for a term which may extend to two years, or
with fie, or with both, and such punisbment isto be in

-addition to the puaishment “to which he was habie for the
- offence with which he was cbawed or of which he was con-
victed. .
That enactment plainly applies to eacapes from custody
under eriminal process only. We may here observe that at
the Appellate Side it has been held (‘) Bom.H. C. Rep,
Isted. 134, 2nd ed. 128) that escaping from the ‘cnstody of a
police peon is not a voluntary obnruct‘on of a pubhc sex‘vant
in the discharge of his public functions within the meanmfr
of Sec. 186 of the Pepal Code.

The result of our examination of Indian legislation is, that,
down to the present time; escapes from custody under civil
process in the Mofussil, and, down to the end of 1855, such
escapes in Bombay, were not, by snch lerrmlatxon 1endered
punishable as erimes,

Act XL of 1836 (the Presidency Towns Police Act), See
29, which section bas been repealed by the Act (XLVILI
of 1860) under “which Stewart has been convicied by the
Senior Magistrate, i3 precisely the saime as the 8th section of
the latter Act, upon which he has been convieted, with this
exception that, in lien of the words ““{rom or ont of any
legal custady™ in.Sec. 8§ of the latter Act, the words * out

-2
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of any place of legal confinentent” are found iﬁ See, 39 of
Act. X11L of 1836,

As the words “legal castody,” in the amending act, prima
fucie are sufficiently large to include custody under eivil
proeess, so the words  place of legal confinement” are prima
7acie sufficiently wide to comprise eustody under eivil pro-
cess, though possibly there might be a question whether the
last mentioned words would include sach & peculiar case of
allegad civil custody as the present. But those words are,
like the words * legal custody” in the amending Act, followed
by the passage which provides. that the imprisonment for
the escape shall take effect from and ‘after the expiraiion of
any sentence ¢f imprisonment under which the party may be
confined at the time of the escape—a passage which, as we
think, points to & previous custody under criminal process,
and narrows the construction of the phrase ¢ place of legal
confinement ' in the original Act, and the phrage “legal cus-
tody ” ia the amending Act, 4

The phrase “ lawfal custody,” it will be observed, oceurs
in Act V. of 1838 and Act XVII of 1860, and.in both of
these Acts is applied to cusiody under eriminal process only.
*Legal custody” is of precisely equivalent import to “lawful
custody,” and was, we are inclired to think, in the amending
Act under consideration, substituted for © place of legal
confirement” in the original Act, iborder toinclude cases
in which pe sons, arrested under criminal process, had not
yet reached a prison or place of confinement or werein
transit from one prison or place of confinement to anothber;
and not with any view to include escapes from civil castody.

“We do not think that the weords:*“may be,” occurring in

_the passage “ and such imprisonment shall eommence ™ &e.,
““ after the expiration of any sentence ‘of imprisonment under

which such person may -be confined” &e., militate against
that view. Thoss words are completely satisfied by the
possibility that the party may, previously and up to the time
of bis escape, bave been in custody under a criminal charga,
and as yet untried, apd, therefore; not under imy sentence of
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impri\oument 1t is important to note, that no provision is,
made for the commencement of the imprisonment under the
Act in the case of the imprisoument, from whlch the escape
~ is made, being under civil process. »

It being at least doubtful whethor, at common law, escape
from civil custody was an act punishable criminally,
and up to 1856 the Legislature baving in Bombay - rendered
escapes from custody under criminal proeess only punisha-
‘ble, and up to ihe present time having done no wmore with

regard to the Mofussil;and the Penal Code, (which applies-

9

1869

Beg.

t.
Jobn Connon.

alike to the Presidency towns, and to the Mofussil) having

noticed to escape from custody under criminal process only,
we think that, if by Act XIIL of 1856, or the amending Act
XLVIII. of 1860, the legislature intended to render escape
from civil custody, without force, punishable in the Presi-
dency towns only, it beboved if to use clear and unequivocal
language for that purpose. Again, even assuming ‘that at
common law such an escape constituied an oﬁence, it wonld
have been no more than a mlsde'neanour, -and,-as such
punishable with fine and ordinary imprisonment only,
If such an escape were for the first time. to” be rendered
punishable with imprisonment -with 'hard labour, - the
Legislative .should ‘have spoken clearly. -~ There- is’ na
better established rule of construction .of: statutes than
that a pepal statnte must be construed sirictly, and that
the language of it must not in any respect be. strained
go as to include, as offences, acis which it is doubtful
whether the Legislature had in its contemplation. We
“think the language, both of the original Act (XIII, of
1856, Sec. 39), and of the amending Act (XLVIIIL of
1860, Sec. #), such as in all probability was intended
to relate to escapes from custody under criminal process
only. We aro fortified in thav opinion when we look
at the previous legislation for this island, and-at the pres
pxisting and present state of the law in the Mofussil of this
Presidency,, The language of the Legislature, being at feast
ambigtious, we cannot safely. hold that escape-from civil
‘custody is, under the enactment in quegtion, pumsbab}q in
Powbay, or support this conviction
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Having arrived at that conclusion upon the first question,
it becomes unnecessary for us now to express any opinion
upon the second and very nice quesbion, viz., whether any-
thing took place on the 24th of February 1869, which in law
amounted to an arrest of Stewart.

1

The ofder nisi for the issue of a writ of certiorari must be
made nbso]ute ‘

We may obaerva tbat Sec. 111 of Act XIII: of 1856 e °
some extent indicates the manner in which the Macrlstrate
should make his return to the writ,

e ot

:Dastur Husang Jamasjic..ooociiinnnniin.. Petitioner,
R L I?e“ erradrarecinssan n.. S0t a4 rstrttosaneBURR, ..0})})0)2622!5.

Land Iheputes—-—Posse.s.szon-*-Acuul I’ossasszon-—-,[nguzry by
Magistrate—Crim. Proc. Code, S.c. 318.

A Magistrate, under See. 318 0f the Crim. Proc. Code, is to inqtire
into the question who is in actual possession of the property in dxapute
W xtbout considering how that possession has been obtained.

7Th1s _was on application for the exercise of the High
Court’s extraordinary jurisdiction under Sec.404 of the Code
of Criminal Procedure. ‘ ‘

‘Dorabji Pestanji Patil mortgaged a certain property,
called the Hirabag property, to the East India Asseciation
as security for a loan of Rs, 88,000: the inortgage deed au-
thorised the sale of the property if the principal loan were
not paid. off within three years. The applicanf, Dastur
Husang Jamasji, who held a lease of the property from
Dadabhal the son of Dorabji P. Patil, was in possession
ander his leaﬂe.

Tba opponent; Fell, stated that bo had received a potwet of
attorney in August 1868, from the trustees of the mortgages,
aythorising him to take possession of the Hirabag property
for the mortgagee; that on the receipt thereof he waited cn

" Dastur Husang Jamasji, handed bhim the power of attorney,

“which ke read, and was told by bim fo fuke pusession; end
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