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10MB.Y HIGH COURT REi‘ORTS.

Suit No. 638 of 1867,
Mubammad Yusut oo Plaindiff,
Peuinsula and Oriental Steam Naviga-
tion Company o Derendanty,

Moving vessel in harbour— Pilot—Negliyence of pilot-Onus
probandi-Bombay Harbour Rules-Lights on vessels—Vessel's
duty to show lights—Maritime Law-Act XX11. of 1855, Sees.
7 and 12, .

- The taking of a stcam vessel on a trial trip from Mazagon to the sea
and back again’is a mmoving or such vessel within the wmeaning of Sce. 12
of Act XXII. of 1855. For such a trip, therefore, the employmentofa
pilot is compulsory.

\Vhere the employment of the pilot is compulsory on board a vessel,
and, such pilot being on board, an accid :nt happens through l]("ll'_;tn(,(,
in the management of the vess:l, it lies upon the owners, in order to
excipt themselves from liability, to show that tlie uegligence causing
the accident.was that of the pilot. It such negligence is partly that ot
the waster or erew, and partly that of the pilot, the owners are not cx-
cwpted from liability. '

1f it be proved on the part of the owners that the pilot wasin fault,
and there is no sufficient proof that the master or crew were also in taulL
in apy particular which contributed, or way have contributed, to theac-
cident, the owners will have relieved themselves of the burden of proot
which the law casts upon them.

Rules of Bombay Harbour with regard to the showing of lights Ly
vessels in the harbour considered. :

Independently of special regulation or legislation, there is no general
obligation by maritine law ou sailivg vessels either under way or. at
auchor to carry a light throughout the night, althongh, for the sake of
avoiding a wisfortune, it may under paticular circuwstanees, become
theiv duty to carry or show a light.

Although that is so, yet the Court will go some way to treat the dark
boat a8 tne wrong-docr; and if a vessel be either under way or -at
anchor at night a chaouel, fairway, or ordinary track or path of uther
vessels; she is bound by general waritime law eithar to carry or to show a
light, in order to indicate ber pesition, when otlier vessels are approach,
ing hLer, and in sulficient time to enable thew to avoid her.

The pleadings and facts of this case sufliciently appear
from the judgment of the Court. The bearivg before
Wesrrorp, J,, in a Division Court, concluded: in Juns
1869, ‘

The Honorable J. 1, Wihite (Advceate General) and

. Marriott for the plaintiff,

Mayhew, McCulloch, and Branson for the (etenddnt~
Cur. adv. vult.
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21st Semtember 1869—Westropp, J. :—The plintif 1869
has brought 'thvis action to recover Rupeps 25.000 as damages Mohammad
from the defendants for having,by their steam-3hip Fmeu,run Yasuf
down his vessel, called the Khudabakash, which in his plaint . &\ o

he describes asa bagalo of 800 candies burthen, and as Oriental Steam
Navigation
Company.

having become a total wreck, and wholly lost by the negli-
gent and unskilfal navigation of the Jimeu by the servants of
" the defendants,

The plaint also alleges that the collision “ occarred on the
evening of the 24th of November 1366, in the harbour of
Bombay, near the fishing stakes off - Mazigon, where the
bagulo was lyingt at anchor for several days before and at the
time of the collision™: and “the Fmeu, being then navigated
by the servants of the defendints, steamed up the harbour on
the said evening after sunset,and siruck the said bagalo so as
to cut down the same to the water’s edge; and the said bagalo
immediately afterwards turned over and sank; and at the
time of the said collision the said bagalo had a proper light
bung high over the deck, and in sucha position as to be
seen from a considerable distance from vessels approaching
from all sides, and such and so placed asis usual in vessels
of the class and size of the said bagalo in the harbour of
Bombay, under the regulations in force in the said harbour;
and the said bagalo was, at the time aforesaid, anchored in a

2

proper place in the said  barbour,” The crew were fortu-

nately all saved, .

That plaint was not filed until the 11th May 1867, « delay
which the plaintiff ace.unts for hy stating’ that his connsel
mislaid his papers. At the mutual “Cesire of the part’es the
hearing of the cuuse was frequently sfterwards postponed.

The Company, ic their written statement- in defence,
83Yys — ‘

1. Tnat, at the time of the collision, the Emen was in the
charge of a qualified pilot of the pors of Dombay, and not
in that of any offiesr or servant of the Company.

2. That the Khudabaksh did nos then- carry a proper
light, as required by the notice issued in that benall by the
Conservator of the Porr,
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1809 3. That there was not thena proper look-out kept on
Muhammad Dboard the Kludalakash.

Yusnt 4. That she was then anchored in 2 dangerous and im-

N

Peninsula and proper position, viz.,in the fairway, by the wilful neglect of
Oriental Steam
Navigation o . -
Company.  behalf of the Commissioner of Customs  issued under Aet

the plaintiff’s servants, and contrary to the regulation in that

VI, of 1863, (No such reguiation was given in evidence.)

A. That the collision and eanseqnent damage were ceusel
not by any want of care, diligence, or skill on the part of
the Company’s servants, but by the negligence of the plaint.
ift’s servants, the master and crew of the Khudabalash.

6. That a Court ¢f Inquiry, appointed by Government,
consisting of the acting Senior Magistrats and acting Mas-
ter Attendant and Conservator of the Port of Bombay, in
December 1866, after an investigation of the circumstances
of the collision, and hearing all the evidence adduced, decid-
ed that the collision wus entirely owing to the fault and ne-
gligence of the plaintiff and his servants,

As to that sixth averment by way of defence, I must re-
peat what has already been said at the trial, that howsoever
great respect this Court may eutertain for the opinion of the
Court of Inquiry, held under Acts J. of 18539 and XV. of
1863, its decision, so far from in any way binding this Court,
is not even admissible ia evidence in such an action as the
present. This Conrt must, quite independently of that deci-
sion, arrive at its judgment wpon the evidence adduced on
the trial of this cause.

The issues original settled were :—

1. Whether the defendants negligently and unskilfully
navigated their steam-ship /'mer in manner and form as
charged in the plaint.

2. Whether the fact (as to the absence of a proper light
in the Kludabalash) alleged in the second paragraph of the
written statement is troe. :

- 3. Whether the fact (as to a proper look-out not being
kept on board the Khudabakosh) alleged in the 3rd paraj
graph of the written statement is true, '
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4, Whether the 2nd and drd issues or either of them is 1869

or are material, Mohammad
. C Yasut
To those four issues the following were subsequently v

added, viz,:— Peninsttla ang

3. Whether the bagalo or ve:sel, in the plaint élleged to O{\]ri'itaaglszfi"'
be the bagalo or vessel of the plaintiff, was the property of ~UomPany:
the plaintiff at the time of the collision in_ the plaint men-
tioned. .

6. Whether the said bagalo or vessel, at the time of the
said eollision, bad snch a light, and in such a position, as in
the plaint in that behalf alleged : and

7. Whether the said bagalo or vessel, at” or previously to
the time of the said collision, carried, or the plaintiff, or his
servanis, in or on board the said bagalo or vessel, showed u
light in sufficient time to have enabled the said ship fmue,
if properly and skilfully navigated by the defendants or their -
servants, to have avoided the said collision.

Section 12 of Act XXIL. of 1835 enacts that—*“In every
port subject to this Act to which the provisions of this section
shall be speccially extended by any ovder of the Local Govern-
ment, it shall’ be unlawful to move any vessel of the burthen
of 200 tons or upwards, without having a Pilot, Harbonr
Master or Assistant of the Mas'er Attendant or Harbour
Master on board,” &e., “‘unless authority in writing so to
do has been obtained from the Conservator or some Officer
emprowered by such Conservator to give such authority; and
it any vessel shall, exce tin a case of urgent necessity, he
removed contrary to the provisions of this section, the mas-
ter of such vessel shall be liable to a pevalty not exceeding
Rs 200 for every such cffence, unless the master of the vessel
shall upon application to the proper officer be unable to
procure a Pilor, Harbour Master, or Assistant, &e., ) go on
board the said ves:el.”

The Government of Bombay, on the 30:h December 1857,
issued a potification declaring Bombay t)» bea port subject
10 Act XXII. of 1833, That notificition was confirmead by
the Governor G neral in Counecil, which confirmation was
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published in Bombay on the 29th August 1859, together
with a nctification by the Government of Bombay specially
extending Sections 12,28, 37, and 40 of Act NXIL of 1855 to
the port of Bombay, and also centaining certain Port Rules
made by that Government, with the sanction of the Governor
General in Council, under Aet XXII. of 1853, of which the
first Rule was 1~ ‘

“No vessel, if above 200 tons, entering Bombay Harbonr, -
shall run up amongst the shipping untilshe shall have received
permission from the Master Attendant or other duly autho-
rised person, bat must anchor  within and to the eastward of
the inner Floating Light; and no such vessel anchored within
the limits of the Port of Bombay shall move from one place
to another within the port Letween sunset and sunrise
without the special permission-of the Muster Atfendant.”

The accident occnrred near the conclusion of a trial trip
made by the Emeu on the 24th November 1866. She had
left the usual anchorage of the P. & O, Stean Company’s
ships at Mazagon about noon of that day, and proceeded to
sea. The Company’s Superintendent (Captain Henery), and
a party of guests were onboard, amongst whom was the then
Master Attendant. On her return in the evening, some of
the guests having been landed as <he luy of the Apollo Bun--
der, the lmeu proceeded thence up the harbour towards her
moorings at Mazigan. During the whole of the trip she
was in charge of Mr. James Jameson, then Acting Senior
Pilot of this harboar. He had been obtained for the parpose
by requisition, on behalf of the defendants, made  at the
Master Attendant’s Office on the previous day., Thes»
circumstances constitute, in my opinion, a . sub:tintial com-
pliance with the rule which has been just quoted. }

I also think that sach a trip (Leing the whole length of the
fairway from Mazagon tosea and back again) was, to all in-
tents and purjoses, within the scope of * Section 12 of Act
XXII. of 1853, and, therefore, that it was compulsory on the
defendants to take a pilus ‘for the purpose. Thisis of im-
portance, bec.use, as Dr. Liushington suys, ** the owners have
been held liable in all cases whatever, when a pilot was on
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board, except where the takiog sueh pilot was compulsory ;
or where the liability was taken away by legislation, as in the
case of Lucey v. Ingram” (a). Such was the ruling in 7he
Attorney General v. Case (b), The Eden (¢)y The Earl of
Auckland (d), and The Lion (e .

The extent to which such compulsion to take a pilot, or
such exempting enactments protect the owners from respon-
~ sibility, bas been the subject of frequent discussion.

The repealed Statute on this subjeet, 6 Geo. 1V, c. 125,
¢. 55, (which applied to Bngland only,) evacted that no
owner of master shall be answerable for the dumage which
shall bappen from or by reason or means of the neglect,
default, or incapacity of any licensed pilot duly activg in
charge of the vessel under the provisions of the Statut,

In giving the judgment of the Privy Council in the case
of Zhe Clristianc (f), which arose on that Statute, Baron
Parke said:—*“It was held, at first, in putting a construction
upon this Statute, that if a pilot was on board, and theie was
a neglect in the navigation of the vessel, it was prima  fucie
attributable to him, and that he and not the owner was
responsible, unless it was shown that bis orders were
disobeyed. This is .Jaid down in Benneit v. Moita (y).
Subsequently a dilferent and, we- think, a more correct
view of this subject was taken by Dr. Lushington, the

Judge of the Admirally Court, in the case of The’ Protector
(L), when, on* u {ull consideration of the question, it was
beld that the master and owners were prima jucie liable,
and that the onus probandi was thrown on them to show
that the neglect ‘was that of the pilot. In order then
to free the owuers in this case from responsibility, it was
their duty to show that the neglect to send down- the tops
gallant yards, masts, &c., was the neglect of the pilot.
Further, it was held in the case of 2%e Diana (i), affirmed on
appeal by this Court (), that the owners were responsible

{r) 6 M. and W. 302; 8.C. 4 Notesof Cases 453, () 3 Price 802,

(¢; 4 Notes of Cases 400. (d) 1 Lush. 164 fe) Law Rep. 2 Adm. 102,

(f) TMoc. P.C. 0. 172, (g) 7 Taunt: 258, (4) 1. W Rob. 4.
gi; Tuid 181.‘ (744 Moo. PCC 11,
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unless the neglect which caused the damage was solely that of
the pilot. IE it was the fauit of both the pilot and the master
or crew, the owners are still responsible. The question
then is,whether the omission which is decided to have been the
cause of collision in this case, bas heen shown by the uppo-l-
Jants to be that of the pilot only. The duties of the . master
and the pilot are in many respects clearly defined. Although
the pilot has charge of the ship, the owners are most clearly’
responsible 1o third persons for the sufliciency of the ship and
herbqui;-»meuts, the competency of the muster and crew, and
their obedienc> to the orders of the pilot iu everything that
concerns his duty, and under ordinary circumstances we
think that bis commands are to be implicitly obeyed. - To
him belongs the whole conduct of the navigation of the ship,
to the safety of which it is important that the chief direction
should be vested in one only”~and the same learned Judge
adds: -“There may be extraordinary occasions when the
master would be justified in disobeying the commands of the

- pilot.  LE from sudden illuess or intosicativn he bezomes in-

contpetent to command, the suprewe authority would revert

- to the master during the period of the pilos temporary

incapacity.” .
The present Stutute law in the United 'K.ingd_om on this
subject is the 388th Section of the Merchant Shipping Act

. of 1854, which enacts that “No owner or master of any

ship shall be answerable to any person whatever for any . loss
or damage occasioned by the fault or incapacity of any
qualified pilot acting in charge of such ship, withio any dis-
trict where the employment of such pilot is compulsory b
law,” , : :

One of the Hrst cases on that enactment was that of e
Sclwalbe (). The Coart of Admiraliy and the Privy Cotn-
cil there adhered to the principle applied in  The Clristiaita
to the former Act (6 Geo. IV., c. 125), and held tbat; unde\r
the new enactment, the burden of ptoving that the loss ot
damage was occasioned by the faalt of the pilot still lay upon

(%) 1 Lushs 23938, C. 14 Moo. P. 0. €. 2418,
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the vwners. So also in The Iona (1), the Court of Admifalty,
and afterwards, on appeal in 1867, the Privy = Couacil, held
that it is not enough to prove that there was fault or negli-

gence on the pilot’s part, and that if there has been also pepinsnla and

103
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Yusuf

neglect on the part of the master and crew which has been Oriental Steaw

conducive to the collision, ex, yr., it they bave not kepta

good look-out, the owners are liable for the damage. The
same principle was adopted in .‘_lhe Minna (m). In The

Velasque: (n) Sir James Colvile, in delivering judgment in’

1867 on behalf of the Privy Council, referring to several of

the cases alrcady mentioned by e, and to some others of

iinportance,gives an able sumumary of the present state of the
law on the subject, which I now quote :* It hasbeen
established by along-course of decisions, both in the High
Court of Admiralty and at this Board, that to entitle the
owners of a ship, which is under the charge of a licensed
pilot, to the benelit of the provision in the Act which ex-
empts them from liubility where the collision has been occa-
sioned by the fault of the pilot, it lies upon them to prove
. that it was caused solely by his fault. To show to what ex-
tent this general burden lies upon the ownersit is sufficient

to cite the case of ‘1 ke Schwalbe.” Sir J. Colvile, atter quot-
ing part of the remarks of Lord Chelmsford in delivering

the judgmeut of the Privy Coancil in Zhe Schwalbe,continued

thus; Again, thecases have clearly - established that if

for any act or omission which contributed to the accident

the master or crew is to blame,—then, although the. pilot-

is also to blame, the owners aré not exempted from liability,
Onbe of the strongest cases of that kind is that of Zhe Chris-
tian&, for there every act of ‘omission, (and there were
several of them) . which contributed to the accident, was
an act for which the pilot was to blame : yet, inasmuch as
for one of them, viz:, the omission to strike aud-houl down

certain yards and waste, the master was beld to be alsoin -

fault, the owners were unot exonerated iftom liability. On
the other hand, such cases as Hzﬂ (zeorge (o), and The d¢lus

(@) Law Rep. + P. C. C. 426, () I R.2 Adm. 97,
(n) L. R.1 P. C.C. 494, (0,4 Notes of Cases 161,

Vi—14 0 C

~Navigation
Lumpan)
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(p), seem to show that if. it be proved on tbe part of the
owners thaf the pilot was in i.xulr and there is no %ufhment

" proof that’ the master or crew were also in i'.m]t in any par-

ticular, which contributed, or may have cunfrxhuled to the
accident, the owners will  bhave relieved  themselves of the
burthen of prouf whish the law easts upon them. If however
thL evidence \howa that there were acts of nmﬂuwn(n o the
pg”'L of the master and crew which may have contributed to
the accident, as well as fault on the purt of the pilot,the duty
ul’zshuwing‘ that the former did'not contribute in partto the
accicent seems to be fnvolved in the vbligation of the owners,
to prove that the causa causans of the collizion was exclu-
sively tha fault of the pllot The fona, one of ‘the mo.t re-
cent cases decided by this (Junlll” tee, seems to go the full
length of this propombxolv v

“Betore proceeding to the application, inthe nresenbcasp
of thesé rules of law relating 1o pilots, it "will be convenient
hiere to consider whether there was any legal obligation on
the.plaintiff:or his servapts, the-crew of the Kludabaka sh,
to carry or show a light in thut vessel, circuinstanced as she
was upon the night of the colliston.

On behalf of the defendants it has been contended that it
was.incumbent on . Khudalbakash to carry alight, and. that
the collision was solely occasioned by the. absence of such a
light. In support of that contention the defendants put in-
evidence the followlng notice 1 —

“ gl coasmnfr craft and native boats of every den: mina.
tion when at anchor, or suiling up or. down the fairway,
shall, between the hours of sunset and sunrise,exhibit, where
it can best be seen, but at a height not exceeding twenty feet
above the hull, a white light in a globular lantern'of eight
inches in diameter, and so constructed as to show a clear,
uniform, and unbroken light all round the honzon at a dis«
tance of at least ate mzle.

¢ (Signed) W. C Barl\er, Luptam, I. N,
Master Attendant and ansuyator of the Port.

“Bomba\' 5th Januarv] 3397
(p) Ibld 50,
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As to that notice, Mr. Cork, the Assistant Master attend- 18R9
ant, in his evidénce on behalf of the defendant, said: “Jt M”]m;ad
is part of my duty te.see that the regulations as to lights Yisnf
sre followed. This is the copy of a notice dated 5th January Peninsuin and
1859, issued: from the Master Attendant’s Office as to lights, Oriental Steam
1 have posted printed copies of that uotice in Guzerati, ‘\)g;:g;:l""
Maratii, and English‘ on Borees Bunder, Carnac Bunder,
(thinch Bunder, Bhao Russel’'s Bunder, and all of the  diffe-
rent Bunders from Grans Buildings to the Peninsular and
Orintal Company’s Docks. There has bien no substantial
cnarge whatever made in this notice for the last ten yeurs;
Generally, according to the practies of our office, those notices
are posted up twice a year. This (exhibit No. 2) is a
printed copy for the year 1867, The notice for 1866 was
printed in precisely the sime manner, and was. the same as
this notice (No. 2) for 1867.” Oa éross-examination he
added: “I gave thirty or forty copies of the light notice to
the syrang of the offic> in 1866 to be posted up. I did not
see him posting them, but T saw several of them up after he
had pos:ed‘them.”

Exhibit No., 2, so far as it is in Tnglish, is as follows, -the
two othar portions of it being translatiens in Guzerati and
Marathi, of the Tnglish part. '

“All Harhour Craft, Coasting or Sea-gaing COraft, Turo-
pean or Native, of whafever rig or dencmination, when ag
anchor, or sailing up or down ‘the fairway, shall, hetngen
the hours of sunset and sanrise, exhibir, where it can best
be seen, but at height not exceeding twenty feet above the
holl, & White Light in a Glohnlar Lantern of efght. inches
iu-diamdler, and so t-onsxruc;ed as to show -a cv]e‘ur, uniform
and unbreken Tight all  round bLorizon at a distance of
at least one mile. ' :

“ (Signed) J. Everard C. Pryce,
Acting Master Attendant and Conservator of the port,

“Office of the Master Attendant and Conservator of
w0k

the Port, Bombay, Ist January 1867.7
There is not any evidence in this cause as to whether be-
fore Acy XXII. of 1855 carue into foree, or in fact “whether
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befofe the 5th of January 1859 (the date of the first notice)
any. written rule or regulation similar to eifhe,r of the notices,
ot any local custom having the force of law as to carrying
lights, esisted in the port of Bombay.

.

- Ack XXII. of 1855 is “an Aect_for the Regulation of
Ports of Port Dues”  The 6ih Section empowered the
1ocal Governor to appoint an officer to he Conservator of
every port, &c., snbject to the Act, .but directed - that in
Ports where there is a Master Attendant such Master At-
tendant shall be the.Conservator, and that ‘‘the Conservator
shall be sabject to the.control of the Liocal Government may
appoint.” The 7th Section' enacted thas "“The Local Go-
vernmert, with the section of the Governor General of India
in council, may from time to time make such Port Rules,

- Not inconsistent with this-Act, as it may think necessary for

any of the following purposes, namely *_Then followed
thirteen items, of which the two last were as follows:—“12,
For regulating the use of fires and lights within"any such
port. 13. For. enforcing and regulating -the use of signal
lights by vessels at night in any such - port, river, or chan-
nel.”  The 10th Section” enacted that “The Conservator
of any port subject to this Act may in respect  of any vessel
within such port, &c., give directions for carrying in‘o effect
any Port Rule in force within such Port.” That is not a

‘power for the Conservator to make new Port Rules but

merely authorises him to give directions for carrying into
effect Port Rules in force within the Pori. Whether there
was any_fu]e or usage in Bombay Harbour in or e ore 1853
as to carrying lights at night, as already observed, does not
appear. The Act (XXII, of 1835) does not in express
terms abolish any such rule or usageif it existed. A new
rule, duly made under the Act, would, however, so far as it

. was inconsistent with a former rule or usage, nacessarily

supersede it. Exhibit No.7, already, mentioned as compris-
ing certain Port Rules, made by the Government of Bombay
with the sanction of the Governor General in Council, and
promulgated on the 29th August 1859, contained, in its 13th
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Clause, the following rnle;:—*No privaté vessels are to hoist 1869

signal lights at night, or to fire any great guns or mu-kets Muhammad

at the hours of-sunrise or sunset, or at any other txme, Xusut
wzthout permisson, excepting in cases when requiring assist- Pemnsu]a and
ance,” -The scope of that rule, and the intended meaning Oriental Steam
ot-.thelterm »1g1.1al lights,” as used in it, are not so clear as ?,::i:;‘;‘“
might he wished. That term, we have seen, ocenrs alse in
the 13th item of the 7th Section of the Act. The 12th item
is conversant of “fires and lights,” In it the word “lights"
probably denotes lights used below er on deck, and the term
“signal lights”nsed in the 13th item in sl probability means
lights used aloft.It would certainly include lights employed in
what is ordinarily called signalling, i.e., for conducting com-
munications with other ships or with the shore, but it is not.
quite clear,and I offier no opinion upon the question, whether
it would include a fixed light carried alofs during the night,
in order to indicate the position of the vessel which carries
it, with a general view to the prevention of collision of other
-vessels with her. I shall merely observe that I do not find
the term “signal lights” used in the Admiralty Regulations
(relating to lights carried for the purpose of preventing colli,
sion) made under the authority of the Statute 14 & 15 Vie.,
c. 79, 5. 26, or in those made under the Merchant bhlp-
ing Act of 1834, section 295 (since repealed), or in the
rales in Table C. of the Merchant Shipping Act of 1862.
The word “light” only is ‘used, and the prcfix “signal” is
omitted. Even, however, ussuming that-the Bombay (m.
vernment Rule by “signal lights” intended to designate not
only lights employed as a meéans of communication with
other vessels or with the shore, but also lights carried aloft
throughout the night to indicate the position of the vessel
carrying them for the purpose of averting collision; it ‘Wwould,
I think, be altogethet straining the rule to hold that, by the
prohibition to hoist signal lights by night, iv was ‘intended by
the Bombay Government, under the sanction of “the Govern-
-ment of India, to prevent a vessel from temporarily showing
a light, say ovec the quarter or elsewhere, in order to give,
notice of her position to a vessel approaching her so nearly
and steering such a course, as that collision must probably
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1669 take place unless such a measure be resorted lo. To hold

Muhammad that such a prohibition was intenced wonld be, I think. not

Ynsaf  only to do violence to the language of the rule, but also to
Penins:]el and aftribute to Government the unreasonable intention of denya
Oriental Steam ing to vessels the right of self-preservation on a sudden

‘\Car:x:ﬁ?;:;" emergency, and, morever, as I shall presently show, to .
abrogate, so far as regards the harbour of Bombay, a fixed

principle of general maritime law,

Again, admiting that the Master Aitendant cannot im-
mea’iatel‘;v_,,‘und‘er Acet XXII. of 1835, muke a new or sub-
stantive rale, .yes the rule; contuined in clanse 13 of the
Government Rlules, contemplates the hoisting of signal
lights, whatever that term muy mean, by vessels, with ‘per-
mission’ or in cases when requiring assisiance. The general
administration of afluirs connected with the harbour and ship-
ping seems, ou a purview of the Act and of the Government
Rules founded apon it, to_be vested in the Master At:endant,
and, therefore, althongh the rnle does not _expressly say so,

_ T think that the permission intended must be his permission,
It appears unreasonable to suppose that any course so highly
incovenient as an application 1o Gowernment itself fo: per-
mission was intended. If they have no higher function, the
Light Notices of 1859 and 1866 would operste at least -as-
permission to the vessels deseribe { in those notices to carry a
light. The words “or in cases when requiring assistance”
suggest this oservation:-—That those words may mean that
ina sudden emergency of any kind, a vessel may lLoist a
signal light, That is, no douht, 4 somewhat free paraphrase
for the expression “in cases when requiring assistance.”
Very probably what the framgr of- the rule intended to lay
down by'it was, that vessels in Bombay harbour should carry
the lights to be prescribed, whatsoever they might be, by the
Master Attendant, and no other lights except in cases of
imperative necessity, and that in those cases they might hoist
such lights as the special occasion might require. IE this
were the intention, the language of the rule has not been
'fe]icir(‘mﬂy chosen, and be the intention what it may, the
langnage is deficient in perspicuity, and needs amendment,
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Whatever difficully there may be in the constraction of the 1869 .
rale, it, if known to the plaintiff, which T doubt, most cer- Muh:aﬁnad
tainly has not misled him into -the bLelief that be was not ~ Yusuf
bound to exhibit a light. He scems to have becu acquuinted l’e:;iu:[xla and
with the Tight Notices. At all events, in his pluiut, as Oricutal Steaw
I have already wentionsd, he studiously avers that “at the ‘\U?)\“';):Ij;"
time of the said collision, the said bagalo bad a proper light
hung high over the deck, and in buch a position as to. be
seen from a covsiderable diztance from vessels approaching
from all sides, and such and so placed as is usual of the class
and size of the said bagalo in the barbour of Bombay noder
the regulations in force in the said harbour.” As it may be
contended that this averment, albeit on solemn affirmation,
is mere surplusage in pleading, I have thus fully discussed
the Port Itules of Government, and the Light Notices of the
Master Attendant, and shall also presentiy refer to genera]
maritime Jaw ‘with respcet to lights ; but the plaintiff did
not limit bimself to an averment in his plaint as to his vessel
carrying a light. The main point to which the testimony
of bis witnesses was directed was the establishment of that
alleged fact, and when giving his own evidence he, on cross-.
examination, said: “I knew the ‘.irkar’a regulations about
anchoring the bagalo, and also as to carrying a light, and
therefore the light was lighted. My light was 17 feet from
the bull, by the hull I mean the keel” (probably meaning
kelzon) “of the vessel. 1 don’t know tbe regulation as to the
height of the light, but I 2w in the habit of carrying a light..
My light could be seen at the distance of a mile,”and he said
more to the same effect on re-examination. Whatever may be
the true construction of the PortRule made byGovernment as
to signal 1ighl= however small the legal value aitachable to.
the Lmht Notices issued by the Master Attendant may be,
1 am satisfied, as already stated, that the Pcr. Rule was not
intended 10 interfere ot dispense with what I shall now pros
ceed to show was required by general maritime law of a
vessel so situated as the Khudabakash was on the night of
the 24th Acril 1866, when tee Fméu was approuchin;,r her,

From Zhe Rose (), The Swea (r), = The Sarak. (s),

(¢) 2 Notes of Cases 101 ;8. C. 2 Wm. Rob. 2,
(r) 4 Notes of Cases97.n. (s, Thid, 95 u.
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The Londonderry (t), and The Osmanli (u), it would appear

that independently of special regulation or regislation, there
is no general obligation by maritime law, or what may per-

baps not improperly be called the common law of the' ses,

on sailing vessels to carry a light throughout the night,

although, under particular circumstances, for the sake of

avoiding a misfortune, it may become their duty to carry

or show a light.

In The Londonderry Mr. Justice Burton, in giving the
judgment of the Court of Delegates in affirmance of the

“decision of the Court of Admiralty in Ireland, regretted that

it was not incumbent on sailing vessels to hoist lights, and
expressed a hope (since realised, so far as regards the United
Kingdom), that the law may be reformed in that respect,
In the case of The Swea, the vessel injured was at anchor
in the Bristol Channel. Dr. Lushington said : ** It has
never been laid down”by you (the Trinity Masters) asa
general rule that a vessel at unchor should have a light at
any time. But itis said it is the custom in the Bristol .
Channel to show a light.  Custom is a very indefinite term-
As T understand it in this case, it was a general practice, not
that it is universally so.” A light was held to bean unneces-
sary ingredient in that case,but I may observe thatthe injured
vossel was lying at anchor at some distance below Cardiff,
where the Bristol Channclis from ten to twelve miles in widtbh,.
In The Sarah, the injured vessel was lying at anchor in the
Downs, two miles from the Gull Light, and the same dis-
tance from the shore. Therefore neither 1he Swea nor The
Saral is in poinb here. The Iron Duke (v) is a case deserving
of attention. She wus a powerful iron steamer of 600 tons,
carrying the Irish mail in 1844 from Kingstown, had
three strong lights, one ut her foremast-head, and one at each
bow, and was going at full speed, above twelve knots per
hoar, the wind behind; there was only one man on thé look~ -
‘but standing upon a rai_sed‘forecastle. The night was dark,,
but not hesy. About ten miles from Point Lynas light she

(t) 4 Notes of Cases, Appx, XLIL

() 7 Notes of Cases 509.

(v) 4 Noes of Cases 94, 580
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came into collision with the Parana, a brig of 200 tons. The 1869

latter almost immediately went down, her master and five of Muhammad

the crew being drowned. She had a valuable cargo, carried ~ Yusuf

no light aloft, was close-hauled on the starboard tack, and Peninanla and

was going at the rate of four or five kuots an hour. - The “”;f:"" Btear
§ \l"ﬁt,l()!l

mato saw the lron [uke ten nfinutes before .two o'clock Cempany.

AL, six miles off, he returncd to the deck some time " after-

wards, and then took the light(a good one} from the binnacle,

and exhibited it for about five minutes over the neares:

quarter, There was some uocertainty, however, as to the

length of time during which the light was so showr, and it

was not observed on board the Iron Duke. Dr. Lushington:

* after stating that there was no general rule that sailing vessels

should carry a light, left it to the Trinity Masters to say

whether, “if it was not the duty of the Parana to carry a

light aloft,it was her duty to have exhibited a light, that is to

say when deserying the steamer she ought to have béen

prepared with a light, and to have exhibited it.” The Trinity

Masters said “We think the Parana did nothing wrong,

Our opinion is that she did show a light, although it was but

a very short time before the collision. Sailing vessels are

not required to show a light. There is a rule that if a. vesse]

wants a pilot she shows a light, and it is the rule’ that pilots

should show a light; but under common circumstances sailing.

vessels do not show lights, and are not required to do so,

They then censured the Tron Dule for the speed at which

she was propelled, with an insufficient look-out, in a space

where many vessels were sailing to and from Liverpool, and

“the Court pronounced against her for the full damage,

£18,000, and costs. The Privy Council on appeal affirmed the

decision on the latter grounds, but took a different view from -

the Trinity Masters as to the oblligation on the Parana to

exhibit a light. Baron DParke delivered their judgment.

After stating that the only question on_which they had any

serious doubt was whether the light was held out in due time;

he said that, upon a careful review of the evidence, their

Lordships thought it was, and then he proceeded thus: “They

arc not to be covsidered as sapctioning the proposition that

it was not necessary for the crew of the Parana to exhibit a

VI—15 0 C



114

1869
Muhawmad
Yusuf
v
Pepinsula and
Qriental Steamn
Navigation
Company.

BOMBAY HIGH COURT ‘REPORTS,

light in order to givu notice to the slcamer of the situation
of their vessel, under the circumstances of the case.” He
then added that the mats and two other mon of the Parana

“all give evidence as to their understanding that this was

their duty whenever a steamer was nearing their course, and
I agreé with the Sol'citor General that, asit wus the duty
of the steamer to steer clear of the sailing vessel, it is juir
and reasonable, and common scuss rvequires, that the- sailing
vessel should take this mode of giving to the crew of the
steaner notice o its position, in order to enable it the better
to perform its duL\ Bat this need not be done till the
steamer is nearing the course of the sailing vessel, and the
persons navigating the sailing vestel have reasonable grouad
to believe there is a risk of coming in collision with her. It
their Lordships adopt' this rule, the evidonce they think
shows that sufficicat was done iv this case,” He then referred
to the facts which Thave stated, and 1o the exbibition of
the binnacle lamp over the quarter, and said : “The precise

“number of minutes, like any other question of time, is not,

and cannot be, accurately proved; the witnesses differ abont
it3 but a-very short period was quite enough, if the light had
been g6:n, to have enabled the steamer to alter ber course,
and have avoided the collision, when it is recollected that she
was moving at the rate of twelve miles'an hour, snd conse-
guently traversling—a space of 352 yards in asingle minute,
and a minute before the collision the Jron Duke was at that
distance from the Purana. Their Lordships therefore being
perfectly satisfisd that the crew of the sbaamer were to blame

“in not keeping th: good look-out required on such a night

and at sach a speed, an thinking that no blame justly ate
taches to that of the brig, who did exhibit a light as soon as
they bhad reason to believe it was required, are of opinion
that the sentence of the Court Lelow should be affirmed, and
they canuot refusa to give the respondsnts their costs,”

A case _strongly resmnbling the present one is 17 Victoria
(w). The Vietoria, a collier brig of 163 tons, in January
1848, at. halfepast two at, ran down. the Three Betsoys

(w) GNotes of Cases, 1‘() % C.3 V ue Rob, 497



ORIGINAL CiVII, JURISDICTION, - 115

(also a collier), of 96 tone, cutting her dowa to the water's 1869
edge as she lay at anchor in the ustal track of vesselsin siv. yp ;o o
fathoms water in the S.W. Reach, the middle light hearing Yusuf

N.E. by N. distant about two miles. Seseral other vessels Peninsula and

lying at anchor in and about the same place ( the Swin ), Oriental Steam
which showed or carried lights, were safely passed by the %2;:,%22;”
Victoria, which was going at five to six knots, Dr. Lush- ’
ington, after laying it down that the onus probandi lies with
the vessel in motion, and thatshe is prima face bonnd to
show a sufficient cause for coming in contract with the véssel
which was stationary, and therefore, comparatively helpless,
also that there is no general obligation of intritime law on
vessels at anchor to carry or exhibiv a light ** al hongh cir-
cumstances may exist which would render it obligatory upon
the master of a vessel at anchor to exhibiz a lighs for his
own safety and for the safety of other vessels,” said tha t he
entertained no doubt whatever that “ no hgr.ﬁ was dmplased
on board the Three Betseys sufficient to  warn other vessels
approaching to thé position in which she was anchored.”
He continued: “I now come to the more important considera-
tion in tne case, the decision of which muast rest with youn
(the Trinity Masters), namely, whether, looking to the
season of the year in which this collision took place, the
state of the night, and the locality in which the 7/ree Betseys
was rmchoréd, it was not obligatory upon the mfxstbr as a
matter of reasonable p)ecmhun to have c-arrl(\d and e\hxbxfed
an efficient light. 1f you are of opinion that the carrying,
and Mhibitinrr such a light would hfna tended to prevent
the co\h-lon I cannot but think that it was a duty imposed
upon him to huve done so,and for this reason, that all persons
are bound to take due and proper care t» avoid an accident
and no man ¢ justly complain of an 'wc ‘dent that happens
to himself, if by reasonable and pmppr precaution he could
have prevented it, That the carrying a light, upon the
night when this collision teok place, was a necessary and
proper precaution is, in a certain decree, admitted by the
persons on board the 7lree DBetseys, becanse they state in
their reply, to which I have slready adverted; that they did
carry a light in the first jnstanze, and were about to renew
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1869 it when the Lwo vessels came into collision. If this be so, it . -
Muhsmmad Ppears to me that it was only owing to a want of proper
Yusuf  care on their part that the light was not actaally burning at
¥, .
Peuinsula and 0 time.

Oriental Steam
Navigation  These latter remarks as to the admission on the part of the

COmpany. 1 e Betseys that the carrying a light was a necessary and
proper precaution, apply still more strongly in the‘prcsenﬁ
case, in which the plaint and theevideace of the plaintiff and
almost of his witnesses were specially directed to establish
that the Khudubalkash did carry a light.

The Trinity Mrsters were of opinion that the Victoria
was to blame for proceeding through such a locality at too
great a speed considering all the circumstances of the case,
and that the 7hree Betseys was to blame for not having an
effective light at the period of the collision.” The court of
Admiralty accordingly ruled that the dawage must be divided
between the two -vessels.

A similar ruoling was made in 7he Suwonia v. . The
Lelipse (w). The collision between them occurred in the
Solent in 1860,but though subsequent to the passing of the
Merchant Shipping Act of 1854, the case was not decided
upon that Act, or the Admiralty Regulation made under its
-295th section with regard to lights, because the Sawonia was
a foreign vessel. The general maritime law was resorted to.
The Sa.conia was a powerful steamer “of 2,200 tons, going at
the time at nine knots. The Feplise was a British barque of
254 tons,on the port tack, close-haunled, and barely stemming
the tide, The moon was about 43 hours past the full,but the
night was cloudy and dark. The Privy Council held both
vessels to blame,the Feplise for not exhibiting in sufficient
time an effective light to inlicate her position,—she had a -
green straboard light, burning exceedingly dimly, and
showed a flarc-up light, buc not until the collision was
inevitable or alinost so,—and the Suawonia for continuing
her speed of nine knots until the collision, and for not easing
and stopping ler engines or giving way to the Felipse,

(z) 1 Lushington 410; 8.C. 8 Jur. N.S. 31,
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Sir Jonn Romilly, in giving the judgment of the Privy 1569

Council, said: * Though the close-hauled vessel is not Muhammad

bound to give way, she isnevertheless bound to show some  Yusut

proper and safficient light, in sufficient time to enable the pepinsula and

steam-ship or other vessel, whose duty itis to give way, to Oriental Steam
. . RIUR : . ‘Navigation

avoid any collision. No blame can - attach to a vessel for “Gompany.

running foul of apother vessel, if it has been impossible to

distinguish it until the collision was inevitable. This is not

a question of green or ved light, but of no light at all. A

vessel at anchor or a fishing boat is bound by the general

rules of the sea to echibit a light, so asto apord lhe wvessels,

whose duty it is to avoid her the means of doing so.”

The Lords of the Admiralty, in February 1858, madea
Regalaion, under s. 295 of the Merchant Shipping Act of
1854, that * All sea-going sailing vessels, when under way
or being towed, shall, between sunset and sanrise exhibit a
green light on the starboard side, and a red light on the
port side,” and on the 26vh October 1858 declared "that that
reguiasion, so far as it related to the lights to be carried
does not apply to open boats, or to vessels usually employed
in fisheries. In The Olivia (y), it was held by the Court of
Admiralty in 1862 that though a fishing vessel was not bound
to carry the coloured lights described by the Admiralty Re-
gulation of February 1858, yet she was bound by maritime
law 2o show a light in reasonable time to an approaching
vessel, which latter being also to blame in another respect,.
the damage of the collision was divided between her and the
fishing vessel whose proprietors brought the suitf.

" The three cases last mentioned were suits in the Court of *
Admiralty, and were all disposed of upon the general mari-
time law, and not upon any Statute or Admiralty Regulation’
founded upon a Statute. In each of the three, both vessels
concerned were in fault. In Dowell v. The Steam Naviga-
" tlon Company (c), Lord Campbell, C. J., said : * According
to the rule which prevails in the Court of Admiralty in a case
of collision, if both vessels are in fault, the loss is equally
dividad (See 12 Moore P. (. C, 331 ;but in a Court of

) 1 Lushiugton 497, (26 L.J. N, S Q. B, 59-G0.
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Common Law the plaintiff bas no remedy if his negligence in

any degree contributed to the accident,”(i. e., ~direetly, -not
remotely, contributed to the accident.) The present suit has
been brought as an ordinary civil.action,and has not been

Oriental Steamentered as brought. under our Admiralty jarisdition. A

Navigation
(JO;“I!\E\")

question would have arisen if it appeared that both the Fmeu
and the Kludabakash were. in fanlt, whether the loss shonld be
dealt with according to the Admiralty or the Common TLaw

_system. I shall not express any opinion upon that question,

as, in the view which I take of this caise, it dces not arise:
In Dowell v. The Steam Navigation Company, a collier brig
was sunk by the 7rident steamer, belonging to the defend-
anis, in 1853. "The steamer the jury found most to blame,
as going at too great a speed on a dark night; but they also
were of opinion that the collier was not scen by the steamer
till within two or three ships’ lengths, which arose from “ the
fault of the collier in not continuing the light till the danger
was passed,” and this the Court thought would be a good
defence for the steamer at common law under the plea of not
ﬂutltv

And, mdependemly of the Ccmmon Law, the Court also
thought that it was good defence, because the collier did
not properly observe the Admiralty heuuhuon made ander:
the authority of the 26tk Section of the statule 14 & 15
Vie,, ¢. 79 requiring * sailing vessels, approaching or being
approached by any otber vessel to show a bright light,in such
a position as can be seen by -such vesseland - in sufficient
time to avoid the collision,” and the 28th Section of the same
Statute speed that“if inany case of a colli:ion” it appear-
ed to be occasioned by the non-observance of the rule to
be made” by the Lords of the Admiralty * with respect to
the exhibition of lights the owner of the vessel by which ény
such rule has been infringed, shall not be entitled to recover
any recompense whatsoever for any damage sustained by such

vessel such collision, unless it appears to the Court, before
which the case is tried that the circumstances of the ease
were such as to justify a depwrtore from the rule,”

“Aun earlier case, AMorrison v, The (General steam Navi-
k] . N
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gation Company (), decided upon the same Admiralty Re-
gulation and Statute does not appear to have been cited in
the last case. In November 1852 the Albion, a steamer be-
longing to the defendants, going at ten miles an hour,

s
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Mubammad
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Tl poninauia and

into the plaintift’s vessel Valiant, a collier brig, at 4 a. ., Oriental Stean

lying at anchor-in the Thames, in Gravesend Reach, towards
the south shore, near a place where colliers usually bring up.
The Cnief Baron (Pollock) directed the jury that the Admi-
ralty Regulations applied to the lights of sailing vessels within
the port of London; and, therefore, if the accident was owing
to the Valiant not baving a light while at anchor in the fair-
way, the plaintitf was not entitled to recover; that, if the ag-
cident was occasiened by negligence on both sides, neither
party could maintain an action, and he pit it to the jury
whether the fact of the Valiant nothaving a light contributed
to the accideat, and whether she was in the fairway of
the river, The jury found for the defendants, stating that
‘the Valiant was in the fairway of the river, and that if the
had alight it would bave tendel to lessen the danger. The
Court of ¥xchequer unanimously retused to set that verdiot
aside. Iu giving their judgment, Pollock, C(.B.,said: “The
point, as left to the jury, involved the question whether the
defendants themselves had* contributed to the accident by
their own carelessness.  We decidedly think that no change
has been cffected by the Admiralty regulativns in this re-
spect, and that perséns navigating ships are bound to keep a
look-out just as they were tbefore  these regulations were
made ; and if it could be clearly established that a vesse |
bhaving no light had been run into by another 'vessel from
sheer carelessness and negligence in not keeping a good look-
out, we agree with the ‘plaintifi’s counsel that the .in"jure‘d
party could recover. But here that matter was left to the
jury, who distinctly found that the defendants’ steam vessel
was in a parb of the stream where she had a right to be, and
that the accident arose from the plaintitt’s own negligence.
The point was therefore left to them, substantially involving
the law as it stood before the statute, and still is, namely,

(@) 22 L.J. N. 8. Each. 233 ; S. C. 8 Exch 733.

Navigation
Company,
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" that if the conduct of the party complaining has either osca-

sioned, or contributed to the occasioning of the loss, he is no
more entitled to recover now than he would have been before
the statute was passed, and these regulations made.”

The doctrine laid down by the T'rivy Council in 7he
Telegrapl (b) substantially agrees with * that of the Court of
Exchequer. They held that the regulations must be literally
complied with, and that if a collisicn occurs which is attri-
butable to « departure from the regulations, the party so
departing cannot recover damages. -

But Sir John Patteson, in delivering the judgment of
the Council, said :—“Now, s admitted in argument, it is
not departure from the regulations which would preclude a
vessel from recovering altogether, unless that was the occa-
sion of the collision. It might be u light night, so that a
vessel could be scen without a light, or there might be mis-
conduct on the part of the other vessel, and in these and
other cases that might be put,the party would be entitled to
recover, although the regulations had not been complicd
with. (Acc. 1 Spink 31, 17 Jur. 1037, Swabey 88, 10 Moore
P.C.C. 472.). The collision must be clearly traced to a de-
parture from the regulations,and it is our desire that it should
be understood that those who depart from them do so at
their own peril.” (Acc. 1 Spink 96, 298, 18 Jur, 296,
Swabey 20, 101, 120, 465, 519, 2 Jur. N. S. 620.) The
regulatien required that vessels at anchor in a roadstead or
fairway should exhibit a light at the masthead. The

(Palerr'mo barque was at anchor at 10 p.M., ina proper place,

in Belfast Lough,in the fairway however, with'a light hoisted -
not at the masthead but in the larboard mizen rigging,

‘The Telegraph steamer, going along ab a proper speed, and

with a good lools.-oul, ran into the Palermo. Dr. Lushin gton,
with the advice of the Trinity Mdstew, decreed in favour ot

* the Palermo, but the Privy Council reversed that decree with

costs, being of opinion that the accident was atiributable to
the Palermo’s departure from the regulation in not placing
her light at the masthead. :

(0) .8 Moo. P C. C. 167,176,
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Morgan v. Sim (c), decided on the 15th December 1857

. by the Privy Council, tle members present being Lord ypuppmm .o

- Wensleydale, Mr, Pemberton Leigh ( Lord Kingsdown ),

‘and Sir dohn Dodson—a very strong Court, who affirmed pyiiciia ang

18
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the decision of Dr, Lushington in the Admiralty Court— Oriental Steam

was much relied upon for the defendants. The City of
London, steamer, on her way from Tondon to Aberdeen, ran
_into the Celerity smack, The latter went down head fore-
most in less than two minutes—the mate and an apprentice
were drowned ; the master and the rest of the crew were
saved. The smack neither carried nor showed a light. The
collision occurred at seven o’clock in the evening, the smack
being hove to at the mouth of the Thames, at the lower part
of the Gunfleet sand, to reef her mainsail. The weather
was clear, the moon shining brightly, and the wind was
-blowing bard. Dr. Lushington directed the Trinity Masters
that it was not because it was a bright nigbt that it was un-
necessary to obey the Admiralty’s regulation, made under
the Statute 14 and 15 Viet,, ¢. 79, 8. 295, requiring the ex-
hibition of a light by a vessel hove-to. He, in substance, put
two questions to them ; 1.—Whether, there was a good look-
out on board the steamer. 2.—Whether, if there had been
a light exhibited on bourd the smack, the steamer would have
seen it, and so, in all probability, have avoided the collision.
The Trinity Masters were of opinion that there were mno cir-
cumstances to justify the smack’s departure from the regula-
tion, and that, if a light had been shown, there would, ‘in all
probability, have been no collision. This, Dr. Lu:hington
held, a good defence, and decreed for the steamer with costs,
In his judgment, given on bebalf of the Privy Council,
affirming that decree, Lord Wensleydale, after noticing that
the Trinity Masters bad not distinctly answered the first qnes-
tion, said ““but they have answered very distinctly the second
question — which is also an answer to the appellant’s case-
‘namely, that, if a light bad been shown there would, in all

probability, have been no collision,” and added : * The

Sailing Masters before the Privy Council were not satisfied

(¢) Swabey 248, 11 Moore, P. C. C. 307.
VI. 16—0 C.
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“on the evidence that the stcamer was {o blume, but were

satisfied upon the other questien that if a light had been ex_
_bibited on board the smack, thenin all probability, the col=

1 lusion would have been avoided.” The Privy Council there

Oriental Steaw clearly held that the owus probandi lay upon the yparty seek-

- Navigation

Cumpau;

ing to recover ccmpensation for duimage occasioned by a
collision, and that be must establish that the less was atiei-
butable to the neglect or defzult of the other party.

T bave thus fully 1eviewed the leading English authoritics
ou the subject of lishts Lecavse they appear to me to show a

"growing disposition on  the partof the Lnglish Courts to in-

sist strictly on the «xbibiticn of Jights, in cases arising as
well on the gonoral maritime Juw as <n tle Admiralty Re-
gulation, where tlut ccurre is likely toavert collisions.

. It bas been scen tlmt the cases are divisible into iwo classes:

1—Those governed by general waritime law. 2—Those

‘governed by Admiralty Regulaticns founded on Statutes,

This latter class is vot so divectly applicable to the pesent
case as the firrt class, even if I assume that the Light Notices
':sued by the Master Attendant may be consicered as deriv-
ing authority from Act XX1I. of 1855. That Act contains
no such stringent clsuses as the 28th section of the Statutes
14 & 15 Vie,, e 79, and s. 208 of the Mercbant Shipping
Act of 1854, or as Sections 29 and 32 of the Merckunt Ship-
ping Act ¢f 1562, which Act has ruperscded the Admiralty
Regulations, and centains in its Tuble (. the rules at present
in force in ihe United Kirgcaw as to the lights which
steamers, suiling vestels i1 mioticn or ut anchor, and fishing
vessols, and open beats shall cany or exbibit. So far, how-
ever, as the cuses upcn the Admiralty Regulations and upon

“those statutes invelve general privciples, they are worthy

of attention in this case. Of the decisions quoted, the
most apposite bere are thove which were bascd on geverul
maritime law only.

Tn the secand edition of Pritchard’s Admiralty Digest, Vol
I, are collected some Iiish (page 146, paras, 173, 177, page
152, para. 221.) and several ‘American cases (pages 145, 146,
potes 64, 65, 68, 69, 71, 72, 74, 76, 77), the result of which
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may be shortly stated. as similar to that of the English cases—.
viz, that although there is no general rule of maritime law (in-
dependently of positive regulation or enactment) that a sailing
vessel either under way or at anchor must at night always
carry a light, vet that the Court will go some way to treas
the dark boat as the wrong-doer, and tlat if a vessel be
either under way or at anchor at night ina channel, fair-
way, or ordinary track or path of other vessels, she is bound

by general maritime law either Jo carry or to show a light,

in order 1o indicate her position when -otker vessels are ap-

proaching, and in sufiicient time to enable them to avoid
her ; and that if common prodence require that a vessel
Iving in a particular place should show a light, it will be no
excuse that the ccmmon parctice of the harbour or river is
to neglect to do se. .

The Nhudabakash was, beyond all doubt, anchored in the
fairway, about two or threc cables’ lengths to the south of the
fishing stakes, and directly in the path of vessels proceeding
towards the P.and O, Company’s moorings and thence up the
harbour. She lay four or five cables’ lengths south of the south-
ward most of the I’. and 0. Company’s moorings, and about
a mile to & S E. of Gibbet (Cross) Island.  Ascable’s length
is 120 fathoms (240 yards). A Kuropean ship lay between
her and Gibbet Island,  Mr. Cork, the first Assistant Master
Attendant, zays that the narrowest part of the fairway in the
harbour is abreast of Gibbet Tsland., It exrends about one
mile due east, he sayslrom that island. The Khudubakash lay
outside ull of the atl erbagalos, of which there were many lying
wt anchor between herand the Mzuzagon shore.” The night
was what sailors describe as a clear dark nighr. Captain
Anderzor, who then commanded the Fmeu, adds that it was
rath.er hazy down upen the water.  The Jomeu was proceed-
ing at the pace called “dead slow” frem oft the'Apdllo Bunder
up harbour in the direction of her moorings. “Dead slow™
with the Fomew is said 1o te about three kno's per hour, ber
hall-sy eed being about five knots.  Captain Andersen says
that she was steaming badly. Captain Henry, who ‘was on
board, but not taking any part in the pavigation, said indeed
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that she might at the time have keen going at half-speed.
but he does not speak at all positively on that point, and
adds, that he did not pay pariticular attention to it. David -
Bilbam. the carpenter of the Fmeu, said that she was going
at a tidy pace through-the water, he did not know whether
at full-speed or not, but he thought not. I prefer, however, .
on this point the evidence of Captain Anderson, and of the
pilos, whose buciness it was to give the order as to the rate
of speed, and ‘who must have been cognisant of it. They
hoth say positively taat she was going dead slow, and Mr,
Mowbray Robinson, the third officer of the Jmer, also says
that she was going quite slow. It is not denied that she had
the-proper lights up which the law requiresa steamer to

-carry. The state of tide was young flood, which had jus

hegun to make, and the shipping at anchor, including the
Khudabakash, were beginning to swing with it. She therefore
was lying partly across the tideway, with her head towards
Boree Bunder, and thus nearly presented her broadside to
a vessel coming up harbour. At that part of the fairway:
where the collision occurred the pilot has deposed (and his
evidence on that point has not been impeached) that the
Iimeu could not at that time of tide have had more than two
feet of water under her keel. There is reason to believe
that the harbour is silting up in that locality. There was
lit'le or no wind.  Shortly after the Fomeu left the vicinity
of the Apollo Bunder, the pilot, who up to that time had
been on the bridge with Captain Anderson, finding it had
become.too dark to see well ahead from that position, pro-
posed to go tothe forecastle, in order that he might see more
distinetly. - Captain Anderon assenting, the pilot went to
the forecastle, Captain Anderson remaining on the bridge to
attend to the steering, the wheel being ou the bridge. The
pilot joined the chief officer, Mr, Smith, on the port side
of the forecastle, who was on the look-out there. The pilot
was not quite positive as to the time, but was under the im-
pression that the collision touk place about 20 or 25 minutes
after he so joined the. chief offizer. The third officar, and
Archhold, the gunnper, were on the look-out on the starboard .
side of the forecastle; A native seaman was stationed on the
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jib-boom; also on the look-out. Heand Archbold have not = 1869

_ been produced at the trial, and I should certainly have pre-" yinammad
ferred that they had been. But it hasbeen stated that both =~ Yusuf -
of them were in attendance at the Court of Inquiry, and pyipeiia and
that Archbold was examined there.  An attempt was made Oriental Stean
at the trial before me to give, on behalf of the plaintiff, evi- %3;:3::?“
dence of something which Archbold is alleged “to have said ’
‘at the Court of Inquiry, but such a ecurse- being - contrary

* to the rules of evidence, permission was refused. [ Here the

reasons for the ubsence of Archbold and Mr. Smith, the chief

officer of the Zmewn, were discussed by the Conrt, and held

to be sufficient].

The pilot and third officer who were on the look-out, and
the carpenter, Bilbam, who was also on the forecastle, in
readiness to let go the archor, and Captain Anderson have
been examined for the defence. They are unanimous.in
stating that the Kludabakash did not carry or display any
light, that is to say, until, the pilot says, about two ceconds
before the Fmeu struck her, when atorch wasbeld up over
her port side. He is unable to sjeak with precision as to
time,but says that,about five or ten seconds previously to the -
collision, the Khudabakash was, by the third officer,reported
to the chief officer, and 1o bim before he saw her, but,.
«certainly, the pilot adds, not in sufficient  time to enable him
to keep _clear of her. Ile proceeds: “ Almost the next
instant after she was reported I heard the noise (.a shoug
raised by the crew of the Kludabakash) which 1 have men-
tioned. I ordered the belm to be put hard a port. To the
best of my knowledge that was dore.. That was the right
thing to do under the circumstances, in order to go under her
stern,as she wus swinging with her head towards Boree
Bander. When I fiist saw the bagalo there was no light
whatever on it; if there bad been a lamp lighted a foot square -
we should have seen it. About two seconds before we struck
ber they showed a torch over her port “side (the side nearest
the /'meu). We struck her abont 10 or 12 feet,or perhaps a
Iittle more from the night-lieads, and a short distance before
the foremast”” The order to port the helm, it is not denied,



126

1869

Mubammad
Yusuf
v

Peninsnla and

Oriental Steam-

Navigation
Cowm pany,

BOMBAY HIGH CODRT REPORTS:

was o proper order uuder the circumstances for the purpose .
of going, if possible, astern of Klndahakash, which was
what her crew.called out to the Fmeu to de,

On cross-cxamination, the pilot, aflter describing the posi-
tion of the Khudabakash, said @ “There was a ship lying
nearer to Gibbet Island. To aviod the ship I had to port the
helt, and keep further to the eastward, and, in so doing, the
bagalo being rightin the way,we came upon it;” and again,* 1
think it was the third officer or - the warrant officer on the
starboard side who first reported her. She was reported first
to the chief officer,with whom [ was then standing on the part
side of the [orecastle. She was, I believe, in fact seen by the
persors on both sides almost simultaneonsly. We could
have reversed the engines, and we did so. T gave the order
to port the h=lm and to turn astern (i.., reverse the engines)
almost in one breath.” I should here observe that an order
1o port or starboard the helm being on koard the Emeu con-
veyed to the persons on the bridge by coloured lights exhi-
bited on the forecaste, would reach them more rapidly than
an order to stop or reverse the engirers,which should be p1ss-
ed on to them by word of mouth. Captain Henry stated that
he perceived that the engines stopped - before the collision
actually took place. - He, the pilot, and Captain Anderson
all concur in saying that if the J2men had been going at half-
speed at the moment of the collision she must have cut the
Khwatlobakash in two.or run right over her. Captain Anderson
says thar, “reversing the engines will check ths way, but will
not instantly stop itin the cass of -a large and powerfal
steamer. The Fmeu had - some cargo on hourd, to the best
of my recoll ction she was hal! laden.” T may hear remark
that the circumstance of “her having carges on board would
cause her to hold her way longer than if she were unladen,
and would ingrease the difficulty of stopping her. Captain
Andersen added, “I saw that the helm was put hard a port
without any loss of time whatever, when the signal was made -
from the forecas'le.” Tn a previous part of his evidence he
said: “We did yort the helm. Tbat might be a minute or
less before the enllision. It was a very sh-rt time,—almost
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immediately after porting the helm the engines were stopped. 1869
1 don’t rememl')er whether they were reversed.” T“his WS . M olammiad
because immediately on the stopping of the engines Captain Yusuf

Anderson left the bridge, and went forward, Mr. Mowbray penipsif and
Robinsou, the third officer of the /imeu, who gave bis evi- U'\ii’i};‘jﬁﬁ?‘"
dence with great caution and fairness, was, in consequence of *(fon,'};auy_
his position on the ttarboard side of the forcastle, and of
his being the person on board the /[imew who first sighted
the Kludalbakash, a witness of much importance.  The suab-
stance of his evidence, us gathered from his direct, cross, and
re-examination, was that be first saw her outside the shipping
and in the fairway nearly ahead, but slightly on the starboard
how of the Emeu, at a distance of 200 or 300 yards from thay
vestol, 1le immediately reported -tbe Khudabakash to the
chief officer, who was standing on the port side of the Lmeu,
close to the pilot. Mr. Robioson did not know whether the
pilot heard him do so. The chief ofticer gave no order, nor
was it his business to give any. It was the pilot’s duty to
give the nccessary orders.  Mr. Robinson heardthe pilot give
an order to port the helm, and almost in the same breath to
1urn asterr. There wus not then time to avoid the collision,
The pilot’s order to port the helm was. given a. very short
time after Mr, Robinson had reported her, but as he thought
not until he bad time to return to his post on the port side,
‘Mr. Robinson was of opinion, but wounld not positively
.swear, that if the helm of the Zmeu had been ported when he
first reported the Khudabakash, the £meu might have cleared
her. The Kmeuw was going so slowly, viz., three or. four
knots an hour, that it was possiblo she might not, although
the probability was that she would, have answered her hekn
with sufficient readiness to clear the Ahudalakash. His res
port to the chiet officer was made about three minutes bes
fore the collision. Mr. Robinson suw ne light in the Khudus
bukash when be frst sighted her, or even afterwards, whet
the Fmeu bad come witbin twenty or thirly yards of her,
He added that the Fmeu would take a longer time to answer
her belm in such shallow water as that in which.she was,
than in deeper water, '
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The evidence of the pilot shows distinetly that he did heat
Mr. Robinson report the Khudabakash to the chief officer.

The plaintiff deposed that the Khudabakash carried always
at night a bright light in a Jarge lantern, visible all round for
a ‘mile, and that previously to his going on shore, about six
p. M. on the evening of the collision, he had seen that light
suspended aloft from one of the yards in its usual place be-
tween the masts. Tbe four witnesses, who alleged that they
were seamen on board the K/lnudabalash at the time of the
collision, also deposed to the same etfect as to the nature
and position of the light,

Six other witnesses, who alleged that ihey were on board
other native craft in the vicinity of the Klhudabakash at the
time of the collision, also depose that the f(lutdaba/cas71 was
then carrying a good light, visible at a considerable distance,”

[ am aware of its having been said by Dr. Lushington in
The Vivid (7 Notes of Cases 129, 130) and other cases
(1 Spink 17,213) that “parties may swear that they did not
see a light, but that never can be received as evidence in
opposition to those who say that they showed a light; because
both statements may be- true. The light may have been
exhibited, and those on board the steamer may not have seen
it.”. That may be very good doctrine where there is mno
reason for supposing that the witnesses on one side ara in-
fertor in credibility to those on the other, buat it would be

Vdano'eroua ‘and especially so in this" couniry, to act. upon
such a.rule without diserimination.

[His Lordship here reviewed in detail the circumstances

. which led him to disbelieve the evidence of the plaintiff and

his witnesses on this '\omt ]

Asguming, however, what I cannot at all admit, that the

" Rhudabakash, situated as she was in the fairway, was not

bound in law to display in sufficient time even a tamporary
light when the Emeu was approaching, the plaintiff is not, in
my opinion entitled to succeéd in this action. Mr. Robinson,
one of the look-out, did, when the Jfmeu was at a distance of
200 or 300 yards from the Khudabakash, report the latier to
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the. chief officer in the presence and hearing of the pilot. 1869
Taking into cousideration that the Khudabakash was a small Mu'h;;mad
vessel, neither carried nor showed any- light, I think Yusuf
that, on a clear dark night, with, as Captain Anderson says,penimf{a, and -
some haze down upon the water,200 or 300 yards was about as Uriental Steam
far as the look-out on board the Fmeu could be expected to 8(;;’5‘::,:;:“
descry the Kludabalush. 1 don’t forget that Captain Ander.
son said that a man keeping a proper look-out might possibly
have seen a bagalo at 300 or. 400 yards distance without a
light. He added, however, that he was not prepared to
swear that he must bave seen her. Upon a bare con.
jecture, thus qualified, as to the possibility of seeing a
bagalo at 300 or 400 yards without a light, although
proceeding from one of the defendants’ officers, it would
be impossible, where the small vessel in this caze was
actually descried and reported when 200 or 300 yards off,
to found an opinion that the master or crew of the Emeu were
in fault. I must say, as Dr. Lushington said in a case men.
tioned in the The Velasquez by Sir J.  Colvile, T mean T,
George (for Notes of Cases 163): “But'in order to render
the owners responsible for the damage done, I must be: en.
abled to come to the clear ccnclusion that there was actua]
neglect or want of due care on the part of the master or
crew, for if the evidence be nicely balanced, I cah not pro.
nounce affirmatively, so as to saddle the owners with the con-
‘sequences of this unfortunate collision.” There was pilot
on board the George. TLooking at the evidence of Mr. Rob-
inzon, I must say that if there were any default on the pari
of the Emeu, it was the default of the pilot, und po! of the
master or crew, The pilot heard Mr. Robiosou report the
Khudabakash, and, us -already mentioned, Mr. Robinzon says
that the order to port heim and reverse the engines, if given
immmediately on that report being madc, might have enabled
the Emeu to clear the Khudabakash; but, though those
- orders were given shortly after the regort was made, they
wete not given until Mr. Robinson had returned to his
station on the port side, or in sufficient time to avert
the collision. Captain Anderson also says that the order to
port was given only about a minute before the collision,

VI—17 0. C.
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1869 Going so slowly as the Emeu was, she could not have tra.
Mubammad Versed a space of 200 or 300 yards in that time. If Mr. Rob-

Yusuf.  jnson be right,as I believe him to be, as to the distance at-
Penin:xha and ‘Which the Kludabaknsh was when he reported ber, it is evi-
Oriental Steam dent that the order to port was not given until some time after-

hé;;f;;g;" wards. Here then was some slight delay on the part of the
pilot, whose duty it was to give the orders. The cases already
cited as to pilots, including The Atlas (5 Notes of cases v),
‘also mentioned by Sir J. Colvile in Zhe Velasquez, show
that in such a state of facts, there not being evidence enough
to fix any blame upon the master or crew of the Emeu, the
defendants, her owners, are e¢xonerated. I do not however
decide, nor did Mr. Robinson or Captain Anderson positively
assert, that beyond all doubt the pilot could have avoided the
collision. The slow pace at which very properly the Zmeu -
was going, the shallowness of the water and consequent
. ground -attraction, and the tact that such current as there
. was in the tide, was with her, would all tend to render her
immediate obedience to the helm doubtful, and to make it
possible ‘that, even supposing it to have been, as the pilot says
it was, put-hard to port when Mr. Robinson reported the
Khudabakash, the Jimue might not have sufficiently answered-
it within 200 or 300 yards to go clear of her.

The first issue, as to the alleged negligence of the defends
ants, must be found for them in the negative. It is unneces-
sary to come to any finding on the 20d, 3rd, and 4th issues.
The 5th, as to whether the Kludabakash was the property of
the plaintiff, must be found for him, and in the affirmrtive.
The 6th issue, as to the truth of the statement of the plaintiff
that the Khudabakash bada light in the position alleged in
the plaint, and the 7th, as to whether a light. was carried or -
shown on board the Khudabakash in sufficient time to enable
the Enweu to have avoided hier, must respectively be found
for the defendants, and iu the negative, S

The decree therefore must be for the defendants, and
without costs, as their learned Counsel now present, Mr.
Branson, does not ask for costs. The plaintiff being probably .
in humble ¢irgumstauces, Mr. Branson kas taken a conside-
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~ rate and proper course, although, if pressed to give costs 1809
to the defendants, I might have had some difficulty in Afuhawinad

. refusing such a request, inasmuch as I have reluctantly = = Yusuf

“arrived at the conclusion that there has heen, on the part of Peninsulla and
the plainiiff, both false swearing and subornation. - His O{\‘I?it]i]ai‘:;m
case has been very ably argued for him by the learned Advo- Company.

cate Gentra but the facts do not admit of success.
Judgment for defendants without costs.

Attorney for the plaintiff—G. 8. Judge.
’ Ang. 10,

Srmaen

Attorneys for the (iefend:mts—‘—-Manisilz/ and [Turrell,

In re Inprax RregrstratioNn Act, 1866, and. in the
matter of the petition of BaxaTraM BapriNaTH.
1
Reqistration-Promissory note signed ly single partner in
name of firm~Special agreement under Sec. 52 of J?Pr]istmtion
Aet-Liability of copartners—Act XX, of - 1866, Secs. 6
and 93.
The managing partner of a firm execnted a pronssory rote in name
of his firm in favour of the petitioner, and specially registered the note

" under Sec. 52 of the Tudian Registiation Act, 1860 signing the special
agreement also in the name of his firm,

Held, that, wnder Sec. 53, the petitioner was only entitled to a decreo
against the partner who actnally signed the note and special agreement,

The ypetitioner, on the 4th March 1889, applied to
Westropp, /., in Chambers, under Sec. 53 of the Indian
Registration Act, 1806, for an order to drow up a decree in
favour of the petitioner, and against the defendant’s firm of
“Magniram Sahebaram and Company” for Rs. 10,874-7-6,
with interest and co:ts.

The petition, upon which the order was sought, stated
that, on the 23rd February 1869, Hazarimal Magniram, part-
ner in the firm of “Magniram Sahebram,” executed an obli-
gation for the pavment oo demand of R+10,874-7-6 to the
petitioner, ’

‘That the obligation was duly registered under Act XX.
of 1866, und ut tne same time the following agresment was
endorsed upon iti— '
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