ORTGINAL CIVIL JURISDICTION. |

Referved Case, B

Thomas Shorit, Junior, et al.... e Plaintiffs,
Abdul Rahiman, e Defendant,

Jurisdiction—Small Couse Court—Payment—Set off— A Consignor has

no right to credii o Consignee with ithe proceeds of a sale of goods not

accepted,
The plaintiffs consigned goads to the defendant, and drew a bill for

Rs. 2,711-9-6 against them on the defendant in favour of the Chartered.

Mercantile Bank, ~The bill was accepted by the defendant, and, when
presented for payment, was dishonoured.

The bill was paid for honour by the attorney of the plaintiffs, The
goods arrived, and (the defendant having refnsed to pay the billjwere sold
by the plaintiffs, after notice to the defendant, at bis riek, and realised
" Rs. 1,6565-15 4. The plaintiffs refused to hold a survey on the guods
nnless the defendant paid the amount of the acceptance,

The plaintiffs sned the defendantin the Small Cause Court, for the
amount of his acceptance giviog bimcredit for the proceeds of the (roods,
and abandoning the excess R

Held, that the plaintiffs were not entitled to do so, as the claim on
the bill was not Lrovght within the jurisdiction of that Court by payment

or adwitted set-ofl.

Case stated for the opinion of the High Court, under sec,

55 of Act IX. of 1850, and. see. 7 of Act XXVI. of

1854, by Jobn O’Leary, First Judge of the Bombay Court of
Small Causes :— :

. % In this case the plaintiff in the summons, as originally

framed, sought to recover from the defendant the sum of

Rs. 930-10-2,being the balance alleged to be due to the plain-
tiff by the defendant on a certain bill of exchange, drawn
on the defendant by the plaintiff and accepted by the defend-
ant, for the sum of (including noting charges and interest)
Rs. 2,711-9-6, after giving credit to the defendant. for the
proceeds of certain goods, against which the said bill was
drawn, and which goods, it was alleged, the fefendant refused
to accept, Rs.1,655-15-4;and for a sum of Re. 125, which the
plaintiff alleged was due by him to the defendant in respect
of a certain agreement between them, making in all the sum
of Rs. 1,780-15-4, for which the plaintiff was willing to give
credit to the defendant.

“The defendant first pleaded that the Court had no juris-
diction in the case, inasmuch as the said sum of Rs, 123, for
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1869 which the plaintiff sought to give credit to the defendant
Thomas Shortt W28 TIOb & payment on account, or an admitted set-off, and
ot al. could not be used to bring the plaintiff’s claim below the

C R .
Abdul Rahiman.sum of Rs. 1,000.

¢ The plaintiff then proposed to amend his statement of
the particulars of his claim by striking out the sum of
Rs. 195, avd suing for Re. 1,055-10-2, and abandoning the
excess,

“ 71 allowed the amendment.

“ The defendant did not apply for any postponement of
the case on the summons being so amended, bat contended
that this Court, having held that the summons, as it origin-
aily was framed, disclosed a canse of action beyond its juris-

“diction, had no power to make the amendment aforesaid.

“T overruled this objecticn, and proceeded with the hear-
ing of the case.

“ The facts were, that the defendant had ordered certain
goods of the plaintiff, and the plaintiff had drawn on the
detendant, in favour of the Chartered Mercantile Bank of
India, London, and China, a bill of exchange against the
said goods, which had been duly accepted by the defendant.

 This acceptauce, having become due on the 28th of Jan-
vary 1868, was duly presented {or payment to the defendant
and protested for non-payment ; and the attorney of the
plaintiff, having paid the smount of the acceptance to the
Chartered Mercantile Bank, for the honour of Shortt & Co,,
now sued thé defendant in the nume of his prine’pal.

“ The defendant baving refused to pay the accepta‘nce, the
goods against which it was drawn having arrived were, after
notice to the detendant, sold at his risk, and realised a net
amount of Rs. 1,655-15-4, )

“ From the evidence, and correspondence between the
parties which was put-in evidence, it appeared that the de-
fendant had purchased the goods in question by a sample
and objected to take delivery of the goods, alleging that he
believed them to he inferior to the sample, and thut the
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plaintiff refused to bold a servey until the defendant paid 1869

the amount. of the acceptance, and that the defendant based o inas Shoret
his opiaion, that these goods were inferior to the sample et al.

on the fact that other goods of a similar kind had recentlyAbd” Ralima.
Leen received by him from the plaintitt, which were inferior

to the sample, and in respect of which the plaintiff had made

him an allowance. ' )

“I was of opinion thay the defendant was liable on his
acceptance, und that the plaintiff was entitled to give credit
for the umount realised by the sale of the goods, and 1 found
for the plaintiff for Rs. l,OOO‘and costs, and [ certified the
plaintiff’s advocate’s costs, subject to the opinion of the
High Court, as requested by the defendant, on the following
pointsi— :

s (1) Had Ipowér to make the amendment mentionad
after coming to the conclusion that the case, as originally
framed, was beyond my jurisdiction.

“(2) Was the case after such .xmendmem within the
jurisdiction of this Court,

“(3) Whether the plaintiff, having refused {o hold a
survey of the goods which had been sold by sample, was
entitled to soll them at the risk of the defendant and set off
the amount realised in the present action.

The case was argued before Couch, C. J., and Westropp,J.,
on the 18th of March 1869. ‘
Pigot and Mayhew for theplaintiffs.

They contended that the case was governed by FEwart,
Lagham, & Co. v. Haji Muhammad (a) ; that there was an
implied authority given by the defendant to the plaintiffs to
sell the goods on his account, the preperty in them' havivg
passed to the defendant. They cited Chitty on Contracte,
p. 890, 1; Tit, “Whea Vendors may resell,” and Maclean v,
Dunn(b). ' _

M,Culloch (with him Branson), for the defendant:—This
is not mere question of furm, but goesto the merits of the

(a) 4 Bom. I. C. Rep;0.C. J\ 133 (8) 4 Bing. 722,
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1869 . case, If plaintiffs ave to be allowed to sue on the bill,
' Thomas Shortt Ziviog credit for the proceeds ot the goods, it throws upon the
etal.  defendant the onus of proving that the goods werenot accord-

Abdul Halimap i0g to the sample, which it is impossible for him to do, as
be wus not allowed to hold a survey on them; whereas if the
plaintilfs sue for damages, they will have to show that the
goods were such as the defendant was bound to accept.
The property in the goods did not pass to the defendant,
and the claim of the plaintiffs is not for goods bargained for
and sold, but for damages: Lamond v. Davall (¢). If this is
anything bus a claim for damages, it isa set-off; but a set-off
must be acknowledged: Avards v. Rhodes (d). The case of
Lowart, Latham,§ Co. v. Haji Muhammad is easily distin-
guished , The plaintiffs there were the defendant’s agents to
sell, and they were authorised to apply the proceeds in
liquidation of their claim against the defendant. He also
cited Woodhams v. Newman (¢). and Bullen énd Leake on
Pleading, P. 416. '

Mayhew in reply. .
Couch, C,J.;— 1o this case the learned Judge of thg
‘Small Cause Court states that the fucts were as tollows.
[ His Lordship read the case],and then the Judge says that
he was of opinion that upon these facts he had jurisdiction to

. try the case.

Now the second question put goes to the root of the
matter, and if we are of opinion that that must be answered
in the negative, it will not be necessarv for us to answer the
“third or the first. The suit in the original and amended
plaint is.on a bill of exchange for Rs. 2,711-9-6, and the
balance is arrived at by giving credit for the sum of
Rs. 1,655-15-4,which was the amount produced by the sals
‘of the goods. Unless the plaintiffs were entitled to do
that, the suit was not within the jurisdiction of the Court,
1 think the learned Judge was wrong in holding that the
plaintiffs were entitled to give credit to the defendant for that

©90Q B.193  (d)22L.J. Ex. 106.
()7 C. B. 654;18 L. J ,C. P. 213.
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svin.  According fo the case of Avards v. Rhodes—which 1869

has not been, as far as 1 know, overruled, nor have I any Thomes Shertt
reason to doubt the authority” of the decisionin it—in ~order etal.

to bring a claim within jurvisdiction of the Small Cause gy qur fabinan.
" Court there must be a payment or an admitted set—off, The

plaintiffs cavnot bring their claim within the jurisdiction hy

offering to give credit for any sum they may choose to allow.

In this case I think the defendant neitber expvreseiy nor
implicdly anthorised the plaintiffs to sell the goods, and apply
the proceeds in reduction of their claim upon the bill, nor
did he assent to that being doue, The fucts show that so far
from his doing that, he was disputing his liability to pay the
bill, as the goods did notagree with the sample. . He cer.
tainly did pot assent to that course of couduct -on the part .
ot the plaintifts, nor would the law give power to the plaiutifts
to self on behulf of the defendant gocds, which were those
of the plaintiffs themselves and which it does pot appear
whether the defendant was, or was not,bonud to aceep,

No doubt, the plaintiffs, if they’thnugh fit 10 sell the
goods might do 20, and wight treat the amount realised by
the sale as the measure of their. damages in an action for nat
accepting, DBut that is nct what they have done. They
bave sold the goods as the gocds of the defendant, and they
sue on Lhe bill, and set oft the procecds of the goods against
it and take advautage of that to avoid the necessty of
bringing an action for not accepting - the goods, '_ ‘

Tt they sve upon the bill in the Small "Cause Conrt, they
must reduce its amount so as to bring it within the jurisdig..
tion of that Conrs by payment or admitted set—off. They
may sue in this Court of this bill, or, if ansiouvs to. sue in
the Small Cause Court, they may sue there for not accepting
the goods; but their position in that case would be different,
for the onus would lie upon them of proving that the goods
were equal to the sample. 1t is not, I think, a matter which
goes merely to the form of the action, and the plaintiffs have
no reason to complain if théy are leld bound to show that
the balance they sue foris brought within the jurisoiction
of the Court by payment or admitted sei—aoff.

Vi, §—0 C.
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et al.
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The second question must, therefore, be answered in ihe
negative, and judgment te given {or‘the defendatt, on the
ground that the claim of the plaintiffs is not within'the juris-.
diction of the Court, but, as the plaintiffe, had the opinion of
the learned Judge in their favour, each party should bear bis
own costs of this applicatiou.

Westkoer, J.-—[ agree with the Lord Chiet Justice in
thinking that in this case the learned Judge of the Small
Cause Court had not power, either on the original or the
amended sumumong, to entertuin the case. I say H)bthing a5
to his power to mnake the amendm nt.

Till it is shown to us that the case of .Jeards v. Rhodes is
overruled, we ought, I think, to follow that case.

The present cass is different from Fwart, Latham, & Co. v,
Huji Mohawimad Siddik (ubi supra), and the difference
cousists in this, that we there held that the proceeds of the
goods ivere agreed to be apylied in part payment; there was
authority {rom both partics to a common ageunt to sell the
goodg, and apply the proceeds obtained in paymeﬁt of the
purchase moncy. Here there was no authority on the part of
the defendant to the plaintiffs to sell the gouds; their doing so
was an act of their own. They are not thercby authorised -
to set off the amount realised in reduction of the bill, and so
bring the case within the jurisdiciion. That they could only
do if there were a set-off admit‘ed by the defendant. That
it is niot so admitted is plain, for the defendant say he was
nat bound either to-accept the goods, or pay anything ip
respect of the bill.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 

