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11869 account-sales, Leing less than it ought to have been. He
Hodew  Sav8 he was present when it was weighed here, and  has
=7 3 3 -
et ul. given the weights, and deducts twenty-five hundred-weights

v

Rupchand for tare; but there is no evidence tyshow that the weight

Hazatimal  of the cotton which was received by the plaintiffs iu Koarland
was nob as stated in the account-sales. 1 think it was neces-
savy for the defendant to meeb the prima facve evidence of
the acconnt-sules by better evidence than has been pgiven,
“and that the plaintifis are eutitled to rceover the deficiency
clalmed,

On the second issue T find for the plaintiffs, and the judg-
ment will be for the amount claimed, Rs. 5,168-4-0, and
interest on Rs. 5,168-4-0 from the 4th of August 1868
to this date, at nine per cent. per anpum, with costs and
interest at six per cen'. on the amount of the judgment,

 Attorney for the plaintiffs: Aeland, Prentis and Bishop.

Attorney for the defendunts Khanderar Morojt.

s .
Jan, 28, Crown side,

D the alley of Geonot Luwis, Muster of the Ship
“Grien Dilt) wnd of 17§ 18 Viet., ¢ 104.

 Bhipping Master—Discharge of Seaman-Discretion-Merchant
Shipping Act-17 § 18 Viet., ¢. 104, s. 207.

The Shipping Master of Bombay has a diseretion vested in him of
refusing to sanctiou the discharge of & sewwan, shipped from 2 foreign
port, whose articles have not expired; though the seaman consents to
such discharges

Ou'tbe 16uh of January 1869, ZJundar, before Couch, C.7.,
on behalf of George Lewis, master of the Bhip Glen Tilt,
_obtained o rule directing J. D. Freemen, Shipping Master
- 6f Bombay, to show catise why a writ of mandamus should
not isste to compel him, J. D. Freeman, to discharge
Frederick Whyte and two other seamen from the ship Glen
Filt, and to sign and attest a release of all claims between
Frederick Whyte and the two other seamen and the master



ORIGINAL CiviL JURISDTOTION. 43

of the ship, and to do all things necessary to complete the 1%R9 «
discharge of the said seamen.

In re
. . o (eorge Lewis,
The rule was granted on the affidavit of George Tewis,

in.which he stated that he  took Frederick Whyte and
the other two seamen ‘on  board the {frlen Tilt at the port
of ‘London under articles as able qeameh, about the
12ta of August 1868, previous to the sailing of the (flen
Tilt for Bombay ; that the (len  7ilt artived in Bombay
harbour about the 7th of January 1869 : that on the arrival
of the Glen T3lt the seamen applied for their dizcharge,
t> which he consented ; that on the 11th of Janvary 1889 he
attended with the seamen at the cffice of the Shipping
Master, and, at the 1e;quest of the seamen, applied for their
discharge, but that the Shipping Master refused to grant
the seamen their discharge, and id not assign any reason
for his refusal ; that at the time of making the application
‘be produced the account of the seamen’s wages, which he
offered to pay, but the Shipping Master wounld not enter-
tain the subject of the seamen’s discharge except upon the
terms that he (George Lewis) shonld engage other teimen
in their stead within a* weak, to which terms he (George
Tiewisy declincd to accede. The seamen also made a joint
affidavit corroborating these facts, ’

George Lewis and the seamen  went a second time, after
giving notice, to the cffice of the Shipping Master, and with
a like result. '

Before the rule came on for argument, the Shipping
Master filed an affidavit in which “he stated the rveasons for
his refusal to discharge the seamen, which reasons he said he
explained to George Lewis and the seamen when they came
10 his office.  ©l had.” he stated, “a ccnsiderable number
of distressed seamen then upon my hands chargenble to the
State, and, therefore, 1 could not sanction the discharge
of the seamen unless George Lewis would ship three other
scamer: in their pluce  within four days, which he declived
to do.

“I suy that the three seamen were not entitled by their
articles to be discharged in the port of Bombay.
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“ I Jastly say that on the 12th of January there were
seventeen  distressed seamen fed and supported at the ex-
pense of the State in Bombay, and that there then were a
large number-of unemployed seamen in Bombay liable to
become chargeable to the State. Many of these nnemployed
scamen arrive in Bombay from varions parts of Western
India, and sometimes from Madras and Caleutta: and in
the months of November and Decemher last the subsist-
ence bills paid by Government for the relief and sopport of
distressed seamen amounted tu Re. 540-12-0 and Rs. 576
respactively.”

The rule came on for argument before Coucy, C.J., and
ARNOULD, J., on the 21st of Janunary 1869,

The Honorable L. H. Bayley (Advocate (leneral) showed
cunse. The case of the Alilion (a), which was relied upon
when the rvle nisi was granted, cannot be supported. It was
not argued, as counsel for the Sbipping Master gave up the
point. Here the facts stated in the affidavit of Mr. Freeman
show that he has exerciced a3 sound discretion in refusing
the discharge of the seaman: the only question, therefore, is,
has the Shipping Master any discretion in the matter, 1
contend that he has, The solution of this question depends
upon the construction to be put upon see. 207 of the Mer-
chant Shipping Act of 1854 (), a section contained in Part
1I1. of the Act, and, therefore, by sec. 109, applicable to all
sea-going British ships,of which the(Glen Tilt is one. Sec. 207
enacts that if the master of any British ship discharges any
seaman or apptrentice in any place situate in any British
possession abroad (except the possession in which he was
shipped) withont previously obtair ed the sanction in writing,
endorsed on the agreement, of some poblic Shipping Master,
or other officer duly appointed by the Jocal Government in
that behalf; he shall for such default be deemed guilty of a
misdemeanonr; and the said functionaries shall examine into

* 2 X

the ground of such proposed discharge ina summary
way, and may for that purpose, if they think fit so to do, ad-

minister naths, and may either grant or refusesuchsanction,”

() Ind. Jurc N.S,3TL (h) 17 & 18 Viet, c. 104,
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die. These provisions have a twofold object-—(1) the protec- 1869
tion of the seaman in respect of the.contract he has entered. 7,7, ,
into ; (2) the protection from being overrun with discharged George Lewis.
seamen of the possession where such seaman may be dis-
charged. The Act contains no preamble, it being a consoli.
dating Act : we must, therefore, have recourse to the pream-
bles of the Acts which it consolidates for the explanation of
anything that may be ambiguous in its terms. By 5 & 6 Wm,
IV, e. 19,5, 40, it is enacted that “whereas great mischiels
have arisen from masters leaving seamen in foreign parts,
who have thus been reduced to distress, and thereby tempt-
ed to become pirates &c., that the forcing on shore, or
leaving behind, a seaman in such places shall be a misde-
meanour ; and by sec. 41 seamen are net to be discharged
without the sanction of certain functionaries, who «re thereby
given the same powers as are now conferred by sée, 207 of the
Merchant Shipping Act, 1854, The same preamble is to be
found in 7 & 8 Viet, c. 112, 5. 46. That Act has been re-
pealed by 17 & 18 Viet., ¢. 120, but the same reasons
that thea operated operate still : therefore, the provisions
of that Act are re-enacted in the section we are considering.
These preambles clearly show that the Legislature had in
view the proteétion of the colonies as well as of the seamen,
This construction is borne out by the rules published by the
Board of Trade in pursuance of the powers given it by the
Act (¢). Besides, the latter portion of the section in question
clearly shows that the Shipping Master bas a discretion §
(r) Rule 12 :—* As great evils have arisen from Brivsh seamen being
left destitute in foreign ports,and as great expenseis incurred by the Glo-
vernment in relieving them and sending themn home,very stringent provi-
sions are niade to prevent their being so left, except in cases of necessity,

and unless due precautions ave taken for their return to their native cnun—
try. The degree of stringency with which certain of these provisions
should be entorced must depend in some degree upnn the cirenmstances
of the case. Thus in a colony where demand for labour is great, there
is comparatively fittle fear that able-bodied seamen, if left behind, will

becomne destitute, and the reason for ohjecting to their discharge will nat
apply to thesame extent asin countries where they will probably become

& burden ta the pablic resources. While, therefore, the provision of the

Act miast_be observed in all cases, it must rest with _the local authorities
to deterwine the mode and extent in and to which the powers given by

the Act are to be exercised.”
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1869 for otherwise why shonld he examine into the grounds of the
Inre proposed discharge ? He also cited Reg. 1. of 1820, snd .
George Lewis. Browne’s Collection of Acts and Regulations, p. 20;
Act XIII. of 1856, Schedule of Taws repealed ; Act I, of
1859 ;13- & 14 Viet.,, e. 93,5 76; Abboit on Shipping,

ed..of 1847, pp. 169 to 172, omitted in last edition.

‘Pigot (with him Dunbar), in support of the rale :.=The
point is undoubtedly a nice one, but it is concluded by
authority. The decision of Phear, J.,in the case of the
Milton did not turn on the pavticular facts of that case, but
is general in its applicatien, and the arguments upon which
his decision is founded are strong. Looking at the Act, thers
is no ground for supposing that it was intended to protect
the seamen against their own improvidence, or to protect
the colonies. Tts object is to protect the seamen in respect
of the contract they have entered inte. The omission of pre-
ambles they contained in former Acts, and of the texts to the
same effect from text-books, shows that this is so. The object’
of the Act seems to be to protect seamen from arbitrary dis-
charge, which is necessary, seeing the enormous powers of
masters in foreign ports. Such protection is not required in
a seaman’s own domicile : therefore, the excaption is intro.
dnced into the clanse. Tfthe object contended for on the
other side were contemplated, there should be a clause to
prevent seamen from shipping for the ontward voyage only.
In that case the Shipping Muster must discharge ; why not in
this? How can it matter whether the consent of the sea-

‘14, ¢ Whenever the master of any British ship disch rges or leaves
bebind at any place, in any cvlony or British possession «bread, except
that in which he was shipped, any person belonging to his ship, he must
apply to the:officer appointed for the purpase.The officer will then inquire
into the grounds of the proposed discharge, or into the grounds on which
the man is tobe left behind, and may, if he thinks it necessary,administer
oaths for that purpose.

15.  “The stepsto be taken in cases of desertion are mentioned below
¢ ® " Inall other casesin which ien are left behind, the sanction of th,
officer must be obtained before the discharge can be effected. For consi-
dering the propriety of granting or withholding his sanction the offices
will be gnided by therules of law by which the relations between master
and seamen are governed, and if questions of difficulty arise they may be
determined by an appeal to the courts of law,”
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man to be discharged in Bombay is given at bome or here ? =~ 1869
The wording of the Act at present in force is different from 7,7,
that of the preceding Acts. In 5 & 6 Wm. IV, c. 19, 5. 41, George Lewis.
after the words “shall grant or refuse such sanction” follow

these expressive words : “accerding to their discretion, having

regard to the objects of this Act; " and in 7& 8 Viet.,c. 112

s. 46, the phrase is shall grant or refuse such sanction: accord-

ing to the circumstances, and as it shall appear to them to be

just;” whereas in the section in question the words used are

“shall grant or refuse such sanction, as appears to- them

to be just,” thus plainly showing an intention on  the part

of the Legislature to narrow the circumstances under which

a discharge may be refused.

Cur. adv. vull,

Jan. 23.—Couvcu, C, d. (after stating the facts of the case,
proceedod) :—

The question we have to determine is, whether under
these circumstances the Sbipping Master has any discretion,
and is not bound to sanction the discharge.

The words of sec. 207,— discharges any seaman with-
“gut.previously obtaining the sanction in writing, endorsed
on the agreement, of some public Shipping  Master or other
officer duly appointed by the local Government in that
behalf”’—are general, and, according to their ordinary
meaning, would enable-the Shipping Master to exercise a
discretion. But it is argued that the latter part of the
section—*and the said functionaries shall, and the said
werchants may, examine into the grounds of such proposed
discharge, and may either grant or refuse such'sanction or
certificate as appears to them’ to be just,”’—shows that the
intention of the Legislature was only to protect the seaman
from a wrongfal “or improper discbarge, and that where
the seaman freely consents to his dlscharge the Shipping
Master is bound to sanctlon it.

By the 5 &6 Wm. IV, c. 19, s. 40, it is recited, “ And
whereus gteat mischiefs have arisen from™ masters of mef<
chant ships leaving seamien in foreign parts, who have besn
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thus reduced to distress. and thereby tempted to become
pirates, or otherwise misconduct themselves, and it iz ex-
pedient to amend and enlarge the law in this behalf,” and
it is enacted “‘that if any niaster of a ship belonging to any
subject of the United Kingdom shall force on shore and
leave behind, or shall otherwise wilfully and wrongtully .
Jeave behind, on shore or at sea, in any place in or out of His
Majesty’s dominions, any person belonging to his crew,
he shall be deemed guilty of a misdemeanour.” And by

‘sec, 41—*that no such master shall discharge any io-

dividual person of his crew, whether British subject or
foreigner, at any of His Majesty’s colonies or plantations,
without the previous sanetion in writing of the Governor,
Lieutenant-Governor, Secretary. or other officer appointed
inthat behalf by the Government there, or, in the absence
of all such authorities at or neac to the port or place at
which the ships shall be then lying, then of the chief officer
of customs of such colony or plantation resident at or near
to such port or place, nor shall he discharge any such per-
son’ at any other place abroad without the like previous
sanction in writing of His Majesty’s Minister, Consul, or
Vice-Consnl there, or in the absence of any such funciion-
ary then of two respectable merchants resident there, all
which said functionaries respectively are bereby authorised
aud required, and all which said meachants are hercby autho-
rised in a summary way to inquire into the grounds of any
such proposed discharge by examination on oath, and there-
upolt to grant or refuse such sanction, according to their

“diseretion, huving regard to the objects of this det.”

Not only do the words of this sectiou expressly show an
intention that the functionaries named should sxercise a dis«
cketion in granting or refusing the sanction in all cases; but
also, as the disgharging a seaman without his 'cousent, and
without sufficient cause, before the completion of the vuyayge
for which he had been engaged, might come within the terms
of sec. 40, and the mischiefs referred toare public mischiefs;
it may be inferred that sec. 41 was inteaded to inclade
b discharge with the consent of the seaman. Sec. 43
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makes this still more clear. That enacts “that if any such
master shall leave behind any one of his crew as aforesaid,
contrary to this Act, in any indictment or proceeding the
proof of his having obtained such sanciion or certificate
shall be upon him, it being the intention hereof that, except
in the case of entering into His Majesty’s naval service, no
person of the crew shall be discharged, either with or without
lis consent, in any place abroad where such functionary can
be found, unless he shall bave given such sanction thereto.”

‘. .

The Act 5 &6 Wm. 1V, c. 19, was repealed by the 7 &
8 Vict,, c. 112, which is entitled * An Act to amend and
consolidate the laws relating to merchant seamen, and
for keeping a register of seamen.” Sec. 46 of this Act con-~
tains the same recital as is in sec, 40 of the repealed Act,
and then enacts “that if any master of a ship belonging to
any subject of Her Majesty shall discharge any person be-
longing to his ship or crew at any of Her Majesty’s colonies
or plantations without the previous sanction in writing (to
be endorsed on the agreement) of the Governor or other
officer holding the chief authority there, or of the Secretary
or other officer duly appointed by the Government there in
that behalf, or in the absence of such functionaries then of
the chief officer of customs resident at or near such port or
place, or shall discharge any such person at any other place
abroad without the like previous sanction, to bo endorsed
on the agreement by her Majesty’s Minister, Consul, or
Vice-Consul there, or in the absence of any such functionary
then of two respectable merchants resident there, such master
shall be guilly of a misdemeanour; or if any master of any
such ship shall abandon or leave behind as any such” colony
or plantation any person belonging to his ship or crew, on
the plea or pretence of unfitness or inability to proceed
upon the voyage, or of desertion or disappearance from
the ship, withouwt u previous certificate .in writing (to be
endorsed on the agreement ) of the Governor, Becretary,
or other officer as aforesaid, or in the absence of such
functionary then of the chief ‘ofﬁcer of customs resident
at or near such port or place, certifying such unfitness

VI—7 0 C
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inability, desertion, or disappearance, or shall abandon ot
Jeave behind any person. belonging to his ship or crew

George Lewis at any other place abroad, on shore or at sea, upon such

plea or pretence, without the like previous certificate of Her
Majesty’s Minister, Consul, or Vice-Cousul there, orin the
absence of any such favctionary then of two respectable mer-
chants, if there be apny such at, or within areasonable distanco
from, the placs whore the ship shall them be, such master
shall be guilty of a misdemeanor ; or if any master of any
#uch ship, iv case avy person belonging' o his ship or crew
shall desert from the said ship at any place abroud, shall neg-
lect to notify the same in writing to one of such functionaries
as aforesaid, if there be any such resident at ov near the place,
aund in their absence, if it be out of Her Majesty’s dominions
then to two respectable merchants, if there be such at or
near the jlace, within twenty-four bours of such desertior,
such master shall be guilty of a misdemeunour; and the said
functionaries are hereby authorised and required, and the
said merchaots are nuthorised, to eyamine into the grounds
of such proposed discharge, or into the plex or pretence of .
such unlitness, inability, desertion, or disappearance, as afore-
s2id, in a summary way, upon oath (which oath they are
hereby respectively authorised to administer), and te grant
or refuse such canction or certificate, according to the cir-
cumstanees, and as it shall appear to them to be just.”

In sce. 41 of the repealed Aot the words were “ac~
cording to Lheir discretion, huving regard to the objects of
this Act;” but we'think this charge of expression is not
enough to indicate an intention that in the case of a dis-
charge with the conseat of the seaman there was not to be
any discretien.” Ina consolidating und amending Act the
imere charge of phraseology is not &) be construed as a
change of the law, uiless it evidently purports an intention

o work a change. And probably the change may have
.arizen from the draftsmian having in the new  Act included

in one section what was provided for by secs. 41 and 42
of the repcaled Act. the letrer of which required a certificate
in Writing in the case of incapacity to proceed on the voye
—e .
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age, desertion, or disappenrance. By sec. 47 it is also made 1869
‘& misdemeanour, as it was in the repealed Act, “wrongfully Tn re

to force on shore and leave bebind, or ctherwise wilfuily and George Lewis
wrongfully to leave behind, in or out of Her Majesty’s domi-
niong, any person belonging to the ship or erew before the
completion of the vevage;” and sce. 48 makes it incum-
bert on the master, in any information, indictment, or other
proceeding against him, 10 produce or. prove the sanction,
whether the discharve was with or awithout the consent of
the seamen. Thiz provision seems to be inconsistent with
an intention that where the discharge, was with consent the

functiopary was bound to sanction it.:

This being the state of the law, the act Act 17 & 18 Viet,,
¢, 104, upon which the question before us arises, was passsd.
It enac s that ir is expedient to amend and consolidaie the
Ac's relating to merchant shipping; and so much of the
5& 6 Wm. 1V, e. 19, as was not already repealed, and the
whole of the 7 & §Vict., ¢, 112, are reapealed. In this Act
there is a series of sections, 205 to 213, headed “leaving sea-.
men aboard,” one of which, 211, provides for the relief and
sending home as the public expense of seamen, being sabjects
of Her Majesiy, who bave been shipwrecked, déscharged, or
left behind at any place abroad, re-enacting what was the law
by the repealed Acts 11 Geo. IV., c. 20, s. 82, and 7 & 8
Viet,c. 112, 5. 52, Of this series ot sections, sec. 206 pro-
vides, as 7 & § Viet,, . 112, ¢, 47, did, for the wrongfully
forcing a seaman on shore and leaving him behind, or other-
wise wilfully and wrongfully leaving him bebind,in any place
in or out of Her Majesty’s deminions; and sec. 207 enacts
tbat if the master of any British ship doesany of the
things statcd,—one of which is “discharges any seaman or
apprentice in any place gituate in any Dritish possession a-
bourd (except the possession in which he was shipped,) without
previously obtaining the sanction in writing, indorsed on the
agreement,of some public shipping Master or other officer duly
appointed by the leceal Goverment in thai behalf,or (in the
absence of any such functionary)of the chiaf officer of customs
resident at or near the place where the discharge takes place,”

he shall for each such defaul- be deemed guailty of & misde-
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meanonr; and then follow the words which were much relied
on in support of this application—*‘and the said functionaries
shall and the said merchants may, examine into the grounds
of such proposed discharge, or into allegation of such un--
fitness, inability, desertion, or disappearance as aforesaid, ina
summary way, and may for that purpose,if they think fit so
to do, administer oaths,and may either grant or refuse such
sanction or certificate, as appears to them to be just.”

In the Act now in force there is mno recital, as in the
former Acts, of great mischiefs Laving arisen from leaving

~seaman in foreign parts. It was probably not thonght

necessary to repeat this, the law having been in force for
many years; but the necessity for preventing these mischiefs
still continued; and, when we find the Legislature re-enacting
the provisions of the repealed Act,it may reasonably be in-
ferred, notwithstanding some change in the language, that
they were intended to have the same operation. It would
require a plain indication of a contrary intention to justify
the Court in putiing a different construction upon them.
The argument that the law is interded only for the benefit
of the seaman, and to protect bim from « wrongful or im-
proper dischage,we think, fails, when we consider that the
mischiefs are of a public nature, and also that a discharge in
the possession in which he was shipped is excepted. The
Jaw scems to be intended to prevent the public mischiefs,
and as a provision ismade for the seaman being relieved and
sent home at the public expense when discharged, it is rea-
sonable that the power of terminating the contract by
mutual consent, and giving him a right to relief, shonld be
snbject to some control,

Looking at the previous legislation on the subject, and at
the policy as well as tho language of the Actnow in foree,
we are of opinion that the Shipping Master had a discretion
in this case, and we are unable to concur in the view which
Mr. Justice Phear took of sec. 207,  The rule mast be dis-
charged; but as the case of the applicans was supported by
the union of a learned Judge of the High Court at Calcutta,
we think it should be withont costs.

“Rule Discharged.
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