ORIGINAL CIVIL JURISDICTION.

Original Suit No, 840 af 1868

Hodgson ¢t al...... ... Plaintifs.
Rupcband Hazarimal...... vvennDefenedant.

Evidence—~dA ccount Sales.

Where goods are consigued to e dispased of ina foreign market, it is
an implied tern of the agreement by the consignor that the account sales
furpished by the correspoudents abroad shall ‘be taken as prima Jeie
evidence of what the goods raised.

Held, that this was so even though the consingor objected to the cor-
rectoess of the aceount sales when furnished to him.

This was suit bronght by K. D. Hodgsen and others,
composing the Hrm of Thomson, Finlay, and Co. of
Liverpool, through their agents, Finlay, Scott, and Co., of
Bombay., The defendant consigned to the plaintiffs two
hundred bales of cotton for sale on his account, and drew
upon the plaintiffs against the proceeds of the cotton to the
amount of £ 1,900, the bills for which were in due course ac-
cepted and paid. At the time of consignment the defendant’s
munim signed a letter in which the following clause was
contained:—¢Should the net proceeds of the sale not cover

- the amount of the bills, 1 (defendant) authorise you to draw

on me for the” balance shown by your account-sales and:

account-curient, which shall be absolute proof, in or out of
Court, of sale and amount of loss; and I agree to pay any
balunce shown therein at the e\pxratzon of the usance of the
draft or drafts for the same.”

Upon the salo of the cotton there was a deficiency, as
shown by the accountesales and account-current, of £ 478.8-0.
The account~zales aud account-current were furnished to the
defendant, together with a bill of exchangé for the equivas
lent in rupees of the amount of the deficienoy. This bill the
defendant refused bo accopt, and the munim 'QE the defend-
abt stated that he refused to accept it on the ground that

the weight of the cotton was not correctlv glV». in the

account sales.
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There was a conflicting evidence given at the hearing as to
whether the letter which the defendant’s munim signed had
been read over, translated, and explained to him.

The defendant, in his writ‘en statzment, alleged that the
letter had not been read over fo him; that the price obtained -
for the cotton was less than the market price ruling at the
time of sale; and that the weight of the cotton sold was less
than the weight of the cotton consigned. The case was tried
by Couch, C. J. on the 14th of January 1863.

Dunbar and 111(1(:}97137'.5'0)1, for the plaintiffs, contended (1)
that it was proved that the letter had been read over to the
defendant’s munim, and (2) suvposing that not to be so, that
the accaunt-sales and account-current were, in the absence of
proof to the contrary, sufticient for the Court to act upon,
and cited 2 Ind. Jur, 5, and Smuth v. Blakey (a).

Marriott and Scoble for the defendant.

Cur, ade, vult,

Jax. 16.—Couch, C.J.:—This was a suit to recover the -
deficiency on a sale of cotton consigned by the defendant to
the plaintiff’s firm in Liverpool, and the issues raised wers—

(1) Whether the defendant agreed that the accoun
sales and account-current of the plaintiffs should be absolut-.

proof, in or out of Court, of such sale and of the amount of
loss thereon.

(20 Whether the plaintiffs are entitled to recover any,
and what sum, from the defendant,

The witness who was called for the plaintiffs deposed

distinetly that the letter from the defendant’s firm to the
plaintiffs, which contained the agreement was read over to
the defendant’s munim before he signed it.

On the other haund, the munim, who was called for the

&efendant, stated that the letter was not read over # him
. b}
snd that he did not know that it contained this clause,

f(a) Law Bep. 2 Q. B. 326.
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It is not neceseary for me to determine that issue, as T am
of opinion that the account-sales is prima facie evidence of
what was realised by the sale of the cottor,

The law asto account-sales i¢, that where an account
“between merchants in different countries has Leen trans-
mitted from one to tho other, und vo objection is made after
several opportunities of writing have occurred, the account
is deemced in a Court of Lquity a stated account, only to be
opencd when some cause is shown for the interposition of
the Court; and when the goods are consigned to be disposed
of in a foreign market, I think it must be considered that the
consiguor impliedly agrees that the account-sales furnished
by the correspondents abroad shall be taken as prima fucie
evidence of what the goods realised. It would cause great
expenss and inconvenieace if the debtor, by merely object-
ing to the account, could cowpel the procuring evidence
from abroad; and, seeing that in practice werchauts are
satisfied with the truth of the account-sales, and ask for o
further evidence, 1 think there is a good ground for congi-
dering that there is such an implied agreement.

In this case the defendant’s munim states that he did raise
an objection when the account was first delivered to hiwm;
but, notwithstanding that, I think it is prima fucie evidence
on the ground I bave stated. Tt showed tho deficiency for
which the suit is brought, and the defendant has not
showa that it is incorrect.

With referenco to the suggestion, on the part of ihe de-
fendant, that the cotton was sold at less than the market
price in England, Mr. Reid, a partuer in Messre, Finlay,

Secott, & Co., gave evidence which is important. He
amtul that when the account.sales, &c., were received by
his firm from England he saw them when they came to Bom:
bay. Tuey wereat the murket rate at that time, If they had
not been so, he would have applied to the Eoglish firm for
explanation. The defendant has not given any eviderce
that that was not the case, He has given some vague evi-
dence as to the weight of the cotton, according to the
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11869 account-sales, Leing less than it ought to have been. He
Hodew  Sav8 he was present when it was weighed here, and  has
=7 3 3 -
et ul. given the weights, and deducts twenty-five hundred-weights

v

Rupchand for tare; but there is no evidence tyshow that the weight

Hazatimal  of the cotton which was received by the plaintiffs iu Koarland
was nob as stated in the account-sales. 1 think it was neces-
savy for the defendant to meeb the prima facve evidence of
the acconnt-sules by better evidence than has been pgiven,
“and that the plaintifis are eutitled to rceover the deficiency
clalmed,

On the second issue T find for the plaintiffs, and the judg-
ment will be for the amount claimed, Rs. 5,168-4-0, and
interest on Rs. 5,168-4-0 from the 4th of August 1868
to this date, at nine per cent. per anpum, with costs and
interest at six per cen'. on the amount of the judgment,

 Attorney for the plaintiffs: Aeland, Prentis and Bishop.

Attorney for the defendunts Khanderar Morojt.

s .
Jan, 28, Crown side,

D the alley of Geonot Luwis, Muster of the Ship
“Grien Dilt) wnd of 17§ 18 Viet., ¢ 104.

 Bhipping Master—Discharge of Seaman-Discretion-Merchant
Shipping Act-17 § 18 Viet., ¢. 104, s. 207.

The Shipping Master of Bombay has a diseretion vested in him of
refusing to sanctiou the discharge of & sewwan, shipped from 2 foreign
port, whose articles have not expired; though the seaman consents to
such discharges

Ou'tbe 16uh of January 1869, ZJundar, before Couch, C.7.,
on behalf of George Lewis, master of the Bhip Glen Tilt,
_obtained o rule directing J. D. Freemen, Shipping Master
- 6f Bombay, to show catise why a writ of mandamus should
not isste to compel him, J. D. Freeman, to discharge
Frederick Whyte and two other seamen from the ship Glen
Filt, and to sign and attest a release of all claims between
Frederick Whyte and the two other seamen and the master
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