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Bhaskar Trimbak Acharya.., coennB latntif,
Mahadev Ramji, Hirn, Pusu Lakshuman,
Pranjivandas  Mathuradas,  Mussa
Abdul, Nasavvanji Mehervanji, and.
The Advocate General.., Defendants.

Hindu Law-—idow's ]}U(Lel to dispose of Immoveabl: Pro-
perty inherited from ler lushand, Itnuted-—lwle‘]zoua USP§—e
Dharm, Uit in—Krishrarpan, Gift in—Sster’s Estale as
Loty to her Brother—Stridhan—Inheritance.

A Hindu widew who has ivberited immiov cableproperty from her hus-
Land, though possessed of a lnmted power of alienating portions of such
property for pecessary purposes or spiritual uses, canvotdispose by a gift

in Dharw or Krishnarpan of. the whole of such uum@xeah]e pmpmy
withonl the copsent of the hcus UL her husband ‘

A sister on this sids of India talxnw as.hwir to hel brother, tdLeg Lig
property as stridhan with an alisolute power of disposition over ity and
such property upon ber death passes in the first instance Lo herdaughters.
The sons of such sister have uot a xech:i interest in it as LOPHl’Lenela
with their mothu.

Property acyuired by 4 marned womman l:y inkeritance,with the excep-
tion of property inberited by a widow frow her busband, classes as
stridhan, and descends aceordingly.

The facts of this case fully appearfromtbe judgment of ihé
Court.  The euit was tried by Arnould, J., in Decem-
ber 1868, and occupied several days, - '

White and Dunbar for the Plaintiff.
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Bhaskar Frim-
Lak Achaya

Makadev Rawji

el «l
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Marriott (with bim Pigot) for the first defeudan’.
Tuaylor avd Farran for the fourth defcudant.
Macpherson for the Advocate General.

The other defendants appeared in person,

 Cur. ade. rult,

Jan. T—AnrxovLp, J.—TIn this suit the plaintiff, who slaled
in evidetee that his proper style was thatof ["padhia,orl.cre-
ditary priest, of the family of Vithal Pilaji havinghereditary
charge of the temple of Shri Vithoba Rakbmai in Mugbhat
aart, seeks for a declaration that a certain portion of Mug-
bhat eart, and a certain house, No, 167, Novroji 1Ll
with the rent and profi's thereof, were well devised Ly
Junki, the widow of the said Vithal Pilaji, to religious and
charitable purposc:, He also sceks that a cortain mortgage
cxecuted in October 1863, of the Novroji Hill house to the
fourth derendant, Pranjivandas Mathuradas, a mortgage of
the Tth April 1867 of a portion, (550 square yards) of Mug-
bhat oart, bo the fifth defendant, Mussa Abdel Rabim, and
an alleged sale of the last mentioned portion on the &b of
June 1868, to the sixth defendant, Nasarvanji Mechervanji,
should respectively be declared invalid; 1¢ further se ks for
a declaratien that he, the plaintilf, isentitledto the possession
and enjoyment of that part of Mugbbat cart in which the
tomple stands, and of the bouse'(Ne, 167) on Novroji Hill,
and of the rents and profits of both, subject to the obligation
of maintaining tle temple aud worship of Shri Vithoba
Rakbmai. The plaintiff also secks other descriptions of re-
licf which it is not material to consider,

~ Tu dealing with thiz caze the more convenient ¢iurse wil}
he first to sbite the facts as'they rtosult from the evidenge;
Zudly, to eonsider tho questions of law arising on bhe facs
ds foundj and then, Srdly, to apply the conclusions of fact,
and law arrived at to the issues as originally framed and as
subsequently ia some respects moditicd by the Court.

The tirst puint is Lo ascertain the pedigres of the family of
Vithal Pilaji, the husband of Janki the widow, by whom the
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temple aud charity were founded,ind the staie of _xbzit fansi- 140

ly at the period of Janki’s deth, - Bhaskar Triuis
bak Acharya

The following is the pedig
pedigree as far as we gre cohcerned“dhndm Rawji
with it, in thiz case ;— - et al.

!
i Raghoji Bhija i

‘.,v’ N
SO S S
R
Pilaji Laghod =7 Essoji Ragheji
PR — i
i l \ _ | .
, Lakshmi sister of Vithal Pilaji, ' Jankisister of’
| Vithal Palaji. | son of Esoji. | Vithal Pilaji,
| ) !
' } ‘ . . ,
! I ) ]
. e . “Janki widow of ?rd Defendant
} ?nd Defendant Ramji Krishinaji o N :
i Hirn,daughter &on of Lakslmjxi. Vithal P'l‘?]" the Pusn I'akﬂ“f'
| of Lakshmi, | | Died 1%68-1 1. textatrix & founder mawu, son of
i - : ‘ ot Charity. danki
I ' . —

Muhadev Ramji Tsi |
Defendant, son of !
amji Krishnaji. fl

Of Raghoji Bhija,the root of the family,nothing wasknown
to any of 1he withesses in the case, and not much of his two
sons, Pilaji and  Isoji, except that Dilsji, the elder, who
lad no issue, survived Essoji; andthat Eszoji, who died first,
leit issue one son, Vithal, callcd ~after his uncle Vithal
Pilaji, and two daughters, Janki' the mother of Pusa Lak-
shuman, the third defendant, 2nd TLakstmi the mother of
[liru the second defendant, and the ~paternal ‘grandmother
through her deceased son,.Ramji. Krishuaji, of Muahadev
Ramji, the first defendant :

" As there is no evidence - to show that Pilaji and Kssoji
were divided, the nsnal presumption must prevail, and it
must be held that thev lived and dicd uniivided. There"
was s0me vague and  very uncertain evidenc2 given asto
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1869 Vihal  Pilaji. havirg tesn adopted by his. uncle Dilajj.
Bhaskar Trira. R8ghoji, evidence chicfly 1esting on his having been cp]led
bak. Achﬁrva Vithal Pilaji after the name of his uncle, not Vithal lissoji
Mah. dev Rm]laher the'name-of his fatber; but, apart- from the difficulty
et al, arising from the general rule of Hindu:law; that an only son
such as Vithal was, cannot be. the subject of adoption, a

rule recently re-affirmed and. illustrated in a judgment of a

Division Court of the Caleutta: High Court consisting of

1. 8. Jackson and” Dwarkanath Mitter J.J. : Rajuh Opendur

Lall Roj, v. Ranee Bromo Moyee(a); apart also from the con-

sideration that-any adoption of Vithal by Pilaji is not made

out by the evidence, the result of the evidence I take to be.

this, that Vithal, on tle death. of Pilaji, succeeded to the

property sssole surviving made member of an undivided

Hindu family.

The family was of the Koli (- or fisherman ) casie, and the
property to which Vithal succeeded consisted, first,of a large
oart called Mugbbat; in the district of Fanaswadi ; secondly
of a house: No. 167, on Novroji- Hill, the family house; third-
Iy of certain fishing boats in Chinch Bunder and certain fish-
ing stakes in the harbour,

Vithal died without issue-about the year 1836,leaving two
widows, both named Janki—Janki the elder and Janki the
younger. Janki the elder lived only a few years after him ;

and in  June 1840 Janki the younger, as. sole surviving
widow, obtained letters of administration of his estate and
effects.

J.mkl then niust. be taken as baving, at all events since
1840, the statns of a sole surviving widow of a childless sepa-
rated Hindu who had died the owner of ancestral immove-
able property, and she must be taken as having had such’
rights of disposition and control over her late husband’s pro-
perby.as are accorded by Hindu law to a widow so sitaated,.

_and no cther or different rights.

~ Janki continned to live in the fdmlly house, No. 167, on
\ovroy Hilland herself durmﬂfthe residue of her life cn}

(ay 10 Cale. W, Rep. Civ, B, 347,
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“lected the rents of such portion of it as was let fo tenans.
Liakshmi, the sister of her late husband, Vithal, and who had
heen also for some time a widow, assisted Janki in the mana-

- gement of the fiishing-boats at Chinch Bunder, and the fishing

stakes in the harbour; and one Sadoba Yesoba, a Bhandari

by caste, collected for Janki the rents and profits accruing
from the ladjan huts and toddy trees then standing in Mug-

bhat oart,

Janki, who had, it seems, previously sold a portion of

1864

Bhaska) Trim--
bak A(,han E

M’lhadev qujz )
et al.

Yugbhat oart on the 171h of Jannary 1848, made a Will in~

English, at the office of Mr. Ayrton,(now M. P.for the Tower
Hamlets and one of the joint Sceretaries of the Treasury in
Mr. Gladstone’s adminisiration, but then a Solicitor in Bom-
buy). By this Wili, after making certain bequestsand legacies
amongst others a portion of Mugbhat oart to Sadoba
Yesoba, Rs, 500 to Lakshmi, for the care she had taken of
her fishing-boats and stakes, Janki directs that half the
residue of Mugbhat oart shall be sold and a portion of the
proceeds of such sale be applied in building a temple to Shri
Vithoba Rakbmai on the half of ke residue of the oart that
remains unsold; that such temple, when built shall be placed
‘in the care of Bhasker Trimbak Acharya (‘he plaintiff in the
present suit), and that the rents and profits of tle unsold
balf of the oart and of the bouse, No. 169, on Navroji Hili¢

shall be applied in keeping the said temple and premises
in proper 1epair and in supplying the said Bhaskar Trimbak -

Acharya and his snccessors with a proper maintenance and
pronslons and with flowers and all things required for the
daily puja of Shri Vithoba Rakhmai, and all other things ve-
quired for the said temple and images, Of this Will; Janki
- appointed Sadoba Yesoba executed.

On the 23rd of November of the same year, 1848, Janki

duly executed a codicil to her said Will, by which she

ratified and confirmed the same but appointed to Lakshmi, the

sister of her late husband Vithal Pilaji, co-execatrix with

Sadoba Yesoba and joint manager with him of the estate
mentioned in the. Will as directed (so runs the language of

the coldicil) to the charity purposes.
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1869 On the day the codicil was execuled, Janki, being tlen
Phaskar Trim. 816k but in perfectly sound mind, performed at the family
bak Achar\a house, No. 167, on Nuvroji Hill, with the assistance and the
Mahades Ran‘fl’l” assent of Laskhmi the religions ceremony called sankalpa
el al, and made a gift in I»ishnarpan of all the property devised

to charity purposes in the Will of the 17th of January 1848,

Tle naiure of the ceremony, and the circumstances attend-
ing ir, are fully described in the evidence of the plaintiff,
and also in that of ancther eye-witness, Narsi Kattu, a highly
respectable and wealtby member of the Bhathia caste for-
merly in partnership with the lute Giokuldas lt‘jp’ll From
the evidence of the latter witness I take tle following
~ passage;— “Lakshmi bronght water and ¢tulsi leaves and
handed them to Janki ; Bbaclmr (the plaintifl,) recited the in-
can'ation of kvishnarpan, and Janki repeating the words
krishnarpan poured the water into the Brabmun’s hand, by
which ceremony the Mugbhat oart and the Novroji Hill-
house were given in dharm.” dJanki said: ¢ This, my dwell-
ing-house and the Mugbhat oart I give in charity; and as
for that oart, half of it should be sold for the endowment of a
temple, and a temple should Le buils out of the proceeds and
given to Bhaskar; and as to the Novroji Hill house the in-
come as it should also te given ‘o Bhaskar,” “Lukshmi” adds
the mtness, “was present throughout the whole ceremony,
and did not obJect bat in words gave her entire consents
saying to Janki, “You are qnite welcome to give that in

charity,”

To the same effect, as to Lakshmi’s co-operaticn and express
“consent, Bhaskar,the plaintiff, deposed in his cross-examina-,
fjon as follows:—* Lakashmi took part in . the sankalpa
ceremoney by bringing water from the well hy direction of
Janki, and by handing her the tulsi leaf, and by giving her
consent in express worda Lakshmi said to Janki: ‘as yon
express your desire to give in charity I give my consent; do
you do so,” ” In re-examination the same witness sax!
“‘Liakshmi gave ber consent in consequence of a request from
~Janki asking her to consent.”
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About a nnth or so after the execution oE the codicil and

© 1869

the performanse of the sankalpa ceremony, anli the gift in pyaskar Trin.

/uz.)unzpzu before the close of December 1848, Janki died.

bak Ach(\l ya

-1

- The rents and profits of the property devised and mven“r‘l’adev Rawji

in dharm were recovered and appropriated to her own use

by Jaoki until her death, They were then received by -

Lakshmi and Sadota Yesobe, It does not. appeat that
any portion of the rentsand profits even of Mugbhat cort
were received by tle plaintiff, as wpadlia or hereditary
priest and manager, until after the completion and dedica-
~tion of the temple, when he was formally put in p%sessicn.

At the ceath of Janki the following members. of V!thdd
'1’1la3x s family were alive:—His sister, Lakshmi, who hau
“then long been a widow; lLer daughter, Hiru, the sccone

defendant in this suit, who had bLcen meair'ed tut whos®

husband had died in the first year of widleck; Likelmi’

son ‘Rawji Krishnaji (born in 1506, and who died in 1830
‘or 1851); and his son, Mabadev Ramji, the first defendant,

who was born about 1838, and who was, thercore, about

ten years old at Janki’s death,  The other sister of Vithal

Pilaji, who was also callcd Janki, bad died some years be-

fore Janki‘his widow (the testatiix), leaving as her sole iszue

Pasu Liskshuman, the third defendaut in the suit.

In February 1849, Laksbmi and Sadoba Yesoba "applied
for probateiof Will of Janki., Their application was
‘opposed and a careat entered by ceitain persons, who set
themselves up as next of kin, according to Hindu law, of

Vithal Pilaji, eollateral descendanh, as they averred, of

Raghoji Bhiga.

This oppositidn was ussuccessful; their caveal was dise
wissed with costs, and probate of Janki’s Will was granted
to Lakshmi and Badoba Yesoba in September 1844,

Lakshmi and Sadoba Yesoba, in execution of the trusts
created by the Will, and the gitt in Arishnarpan, soon after
1hev obtained probate ('; )parently in the course of the vear

1850), procceded to sell:a moiety of what then remained uy-
dh[)o:*ed of of Magbhat oait, reserving 2 space of 2,710

el al.
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1869 square yards in the central portion of the oart, as the. enclo-
Lhaskar Trim. Sure within whic}]. the future temple was.to stand. They sold
bak Adm\a to Narayan Bulaji for Rs. 6,000, two strips of the oare, re-
Mahatfor l\dmj‘spedmc]v on the norih aund south of the central portion; a i
et al. plot. conbaining 519 square yards was also assigned to

Sadoba Yesoba uader the bequest to him in-Janki’s Will.

"The erection of the temple on the unsold portion ‘of the
cart was then commenced and proceeded with. The mouey
for the works was suppliéd by Lakshmi and Sadoba as long
as Sadoba lived, and.after Sadoba’s death (which took place
in October 1851) by Lakshmi alone.

The tewple itself cost Re, 2,500, anl somp other immedi-
ately adjacont buildings from Re, 1,000 o Rs, 1,500; alto.
ge her, say, from Rs. 3,500 to Re. 4,000, Before Sadoba’s
death, on the 25th of September 1830, P’usu Lakshuman,
who as sister’s son of Vithal Pilaji, living at the death of
Janki the teslatrix, asserted a claim to the inheritance,
and who, on petition, had been allowed to referthe question of
such alleged claim to the Abtorney for Taupers, executed a
release to Lakshmi and Sadoba, formally rencuncing all- his
claims on the inheritance for the sum of Re. 1,750, Theexe-
cution of this rclease by Puassu, with full knowledge of its
nature and effect, together with the payment to him by iv-
stalments of tho full sum of Rs. 1,750, were facts clearly ~
pmved by Moroba Damodhbar, now a clerk of Mr. C. Tyabji,
then a clork of Messre, Ayrton and Walker.® Pusu himself -
aduwitted the excsution and the pa yment, and finally, affer
many equivocations, on his examination by theCourt,just be-
fore the close of the case, further admitted what he bad
up to that time aitampted to deny,that the felease and allits
“endorsements were [ully read over and e\‘pl;ined' to him ;5 -
ihat he kuew what he was about,and that the sums ke had
recsived were recaived by him as the con51detat10n for his
giving up all claim on the inheritance, ’

Ou the 20d March 1832, the temple being Gomplete,A and
ready for worship, wasdedicated. Onthis vgcasion,-Lakshmi
Hiru, the second defeadant, then about twenty:two or twen-



ORIGINAL Civin Junisbicrioy, 9

ty-four years of age, and Mahadev, the first defendant, thew ., 1¥69
about fou.rtoen years of age, were preslen*‘.. : l{nmJ:i Krishnaji ppaciar Trim-
(Lakshmi’s son, and father of Mahadev) had died the year bak Ackarya

" . . o . : R . c . A
-before, but before his dea'h had shown bhis assent to tle gift, - .5 Ramyi
in dharm by .xctwely superintending the  works connected et al.
w1'h the bmldmg of the temple.

Just beforé the actual ceremony of dedication, Liakshmi
performed the ceremony of saunkalpa, and she took an active
part in the day’s procecdings as parironess of the charity,
telling the people who were assembled” there that she bad
-ciused the temyple to be built and endowed.

By Lakshmi’s direction a stone slab was «ftixed at one side
ot the entrance of the temple bearing an inscription, which
was read uloud in the presence and hearing of Lukshmi
and tbe other persons present at thie ceremony. The inserip-
tion, engraved in Marathi- La]bodh Lb‘uacterk, was in these
W Old: t—

“In thc Shake 1773 (bcing Vembhut) in the month of
Falgun Shudhya 12th, Wednesday ” (2nd. March 1832),
* Junkibai,the widow ¢f the late Vithal Pilaji.with the inten-
" tion of erecting a temple of Sbri Vithoba in Magbbat oart
made a dharn writing ; afterwards shedied. Laksbmibai,
“her husband’s sister, then accomplished her object; by build-
.ing a temple agreeably to the same dlarm writing. T'or the
purposE:( ol’. defraying the expenses of this temple, this vart’
‘has-been made over to Kiishna. Thoe authority over this
relng,wus ioundahon has been given over o \/edmuru (Ienm-

“edin the Vedas) Bhaskar Trimbak Acharya,”

YR

The clear rcsult of this evidence as to what louk plau, ab
the dedxcatxou is that Lakshmi represented herself, and
allowed herself tole represented, as baving caused the
temple to  be built'in - pursuance of the dharm writing and
will of Janki, That'Hiru also assented to what was done is
clear‘ from her evidence, in the course of which she said, “I
~.W,asi present when the temple was consecraled, with my.

thother; Lakshimi; Mabadev  way also  there; a boy ; Ramji
(Krishoajiy was dead. I was twenty-two or twenty=four
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1869 when the temple was c.nsecrated : thought it avery good
Dhoskar Trin - thing in my mother to conseerate the temple ; thought she
bak Acharya was quite right in'doing what Janki enjoined ber fo de, T
M;\llad:\.' Rm“jiassented to all that was done at the consceraticn.”
of l. Blsewhere she zaid; ¢ The property cannot be sold ; it is
charitable property. The templo wwas built by Lakshmj
uncer tte direction of Janki in order that her name might bo
koown and made famous.” Again, she said. “Lakshmi ard
Rawmji, while they lived, considerel themselves trustees of
the Novroji ILill proyerly and of this cart for the purposcs
of the charity,” Asto Rawji che said, “Ramji used to super-
intend the worksat Mugbhat till he dicd. ~ He did so as one
of the fumily in*erested in the dharm.”

From this evidence it clearly appears that Ramji till bis
death, and Hiru to the present time, must bLe taken as as.
genting to the dharm writing and Will of Janki,

- Immediately upon the dediction the plaintiff was put in
possession of that portion of Mugbhat oart enclosed by walls
on which the temple stands, and from {bat time le
collected all the rentsand profits of that part of the oart
down to 1862, when Lukshmi, then hostile to kim, gave
notice to the Bhandaris, and to the occupants of the kadjan-
roofed buildings in the enclosire, not to pay rents to the
plaintiff, sirez which time the pluniff has not received the
seats of these two buildings, nor any payments from the
toddy drawers, but has continuc i to lake all the other rents
and profits of Mugbhat oart,

With regard to tho rents of the Novroji Hill charity house
(No. 167), only three payments were mads by Lakshini to
the plaintitf for charity purposes from those rents, and these
three payments seem also to have bcen made shortly after
the dedioation of the temple, though at what precise time
the lazt was made does not distinctly appear. Lakshini, ac-

_ eording to the plaintifi’s evidence, never ‘refused expressly
to make him paymeuts for charity purposes from these Nov-
roji Hill renfs,‘név‘er distinctly denied his right to claim them.
under Junki’s dharm weiting, bLud simply failed to pay, and

. put him off with promises {rom time to time.
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The plaintiff,who,nc:ording,to his own statement, had bailt 1869
a house and clal in the temple enclosure out of kis own mo- Rhackar Trim.
nevs, for which he bad got repaid, soon found that the rents bsk Afhﬂ"ﬂ
of that part of Mugbhat oart in which the temple stood wereyguhades Ramji
not alone sufficient for the proper maintenance of the charity;  etal
a state of ill-feeling sprung up between him and Lakshmi, the
first overt act of which seems to have been the notice'given
by Lakshmi, in 1862, to the Bhandaris and to the tenants of
the two Ludjan rdofed buildings not to-pay . rents or
moneys to the plaintiff.

On the 5th of June 1863, Lakshmi, as surviving trustee
under the Will of Janki, commenced a sait in this Court
against DBhaskar Trimbak Acharya, to remove him from his
office of taking care of the temple, on several al.eed grounds
of misconduct., In the second pragraph of her plaint in
this suit Lakshmi, aiter setting forth, the grant of probate
of Janki’s Will to Sadoba Yesoba andherself, and the sub-
sequent death of Sudoba, describes herself as left, on Sadoba’s
death, “sole crecutriv and trustee under the saim Will,” of tl.e
trast of which she (Lakshmi), as sueh ‘surviving frustee

undertook the execution,

In the 4th paragaph of that plaint Takshmi alleges ™ that
in pursuance of the terms of the said Will (ir, the will of
Janki) a portion of Mugbhat wassold, and on the moioety
thereof remaining unsold a temple was built and dedicated
to Shri Vithoba Rikhmai, and the said temple was placed
under the care of the defcndant (Bhasker Trimbuak) by the
plaintiff (La \sbmx) as such surviving trustee as aforesaid,

While this suit was shll pending, Liakshmi, in November
1863, died; attempts were made by Ler represtatives to re-
vive the suit, but without success; and on the 2nd ot Novem-
ber 1864, the suit was abated by order of the Court, wirh
costs to the de’exdant out of the estate. On the 1lth of
December 1863, a house op Novroji Hill was accordingly
attac' @1 at the suit of Bhaskar for his costs but he did not
procee | to sell, owing to that house having ben alreadly
mortgaged in October 1863, to the fourth defendunt. .
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1169 The house in ~which Takshmi diel and which she had
‘Bhiaskar Trim. principally resided during her life was not the charity house
¢ bak Acharya (No. 167 ), but a house which had come to her from hu:-
,;\;Ivah:{de”\; Ramji band, Ne. 105, Novroji hill. In this latter house T.akshmi

etal.  occupied the ground-floor, letting the npper part to tenants -

and here she lived with her son Ramji Krisbnaji during his
life’ her daughter Hiru, and her son’s son, Mahadev Ramji.
The two latter appear. still to occupy rooms in the house
No. 105.

After Janki’s death, the charity house on Novroji Hill had
heen let to tenants, only one room on the ground-floorhaving
“been reserved for Lakshmi; in this room were placed the sil-
~ver images of Vithal Palaji’s gods, and shradh ceremonies for
the benefit of his soul were occasionally performed there by
Lakshmi.

On the 29th of December 1864,the house,No. 103, Novrojt
Hill, had been mortgaged by Mabadev Ramji alove to Van--
dravandas Virjlal for Re. 3,000, and on the 10th of October
18653, both 105, Novreji Hill, and also the charity honse, No,
167, were mortgagcd byMahadev Ramji, Lakshvman, and
Hiru, to Pranjivandas Mathuradas- the 4th defendants, for

- Rs.7,000.

I am quite satisfied that this morigage was, as regards
~ the fourth defendant, completely lona fide

On the Gth of April 1867, Mahadev Ramji, nominaily for
the consideration of R+, 2,000, mortgaged to Musa Abdul,
Rabim, the fifth defendant, a piece of ground with e»-
enut’ trees and a hut upon it containing a litile over 535
square- ydrds, sitnated within the temple enclosure in

" Mughbat curt.

I am statisfied on the evidence, that before the execution
this mortgage, defendants No. 5 had full notice that this was
ground given in dharm. (His lordship reviewed the evidence
on this point as well as the evilence relating to an alleged
sale, on the 8th June 1868, of the mortgaged premises to the
sixth defendant, under a power of sale contained in theinden-
ture of mortgage, which alleged sale he found was not a hona
fide sale and preece led.)
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This alleged sale of the 8th of June 1868 was followed al- 1809
most immediately by the commencement of the present suit, Bhaskar Trin.
the plaint in which was flled on the 15th of the same month. bak Achaiya
Having thus therefore stated theresult of the evidence as toi\hlndev Ramji
all the material facts in the case, the next step is to consider e @l
the various questions of law that were raised in the argument
and discussed with much research and ability by Mr. White
for the plaintiff and Mr, Marriott for the first defencant.

The first uestion of law that presents itself for decision
is whether Janki (her slatus being such as  bas been already,
described) had a right by Iindu law to dispose by Will or
religious gift the whole of her late husband’s immoveable
property in Arishnarpan, :

The answer to this question must be, I think, in the nega-
tive, The natare of the Hindu widow’s estate over immov-
able properly inberited from her husband has been much
discussed of late and must now be considered authoritatively
settled by the recent decisions in the Privy Council. In the
first of these in point of date, decided on the Ist of February
1867; Mussumat Thakeor Daylee v. Rai Baiaclk Ram (0, the
any Council determined that, though according to the
Mitakshara a Hindu widow may dispose of moveable property
inherited from her husband—a power she does not possess
under the law of Bengal,—yet by both laws ske is restricted
from alienating any immoveable projéity whether ancestral
or self acquived so inherited—On ler death the immoveable
and the undisposed of moveable property pass to the next
heirs of her husband.

The next, 1 believe the last, case on the point.hefore the
Privy Council, was decided on the 14th March 1868; Bhug-
wandeen foobey v. Myna Baee (¢). In this case their Lord-
ship (d) treat it as “settled”’ (i.e. inall the schools) beyond
all question that the immoveable properly which a woman
inherits from her husband cannot be disposed of by her, and
dces not pass as her stridhan, but passes” upon her death to

(10 Cale. W. Rep P.C.C.3. (e} 9 Cale. W. Rep. P, C.C, 23,
(@) p. 30 ibid.



14

1869

"BOAMBAY TIGH COURT REFORTS,

‘{he next of kin of her husband. Their Tordships further

Bhaskar Trim. held that according to the law of the: Denures school the
bak Achﬂl)ﬂ same rule applies to moveable property inherited by a widow

Mahadu Ramji

et al,

from her hustand as. to immoveable.

It was not probably the intention of their Lordships in
laying down the rule so absolutely in restriction of any alie-
nation by the widow of immoveable estate inherited from
her husband to exclude her right to alienate portions of such
extate for necessary purposes or for spiritual uses,  All the
books seem to concur in giving her such powers to a certain
limited, though nowhere clearly defined, extent ; but to hold .
that such powers extend to a giftin dharm or luslmarpan,
as in this case, whether by Will or by religious ceremony, of
the whole or all but the whole of the immoveable property
inherited by a widow from her hustand would be a position .
inconsistent both with the letter and spirit of the recent
decisions which have defined the limits and the nature of the
Hindu widow’s estate.

On these grounds neither Janki’s dharm writing nor her
Willinor her religioas gift in Lrishnarpan could in my opinion,
be supported, if they s‘ood alone, as bindicg upon the keir or
heirs of her husband and the only question therefore is whe-
ther the heir or heirs of her husband, has or have not so far
adopted, ratified, and acted upon them ast) have estopped
himself or themselves and - privies in estate from now con-
testing their validity,

This leads to the inquiry, who at Janki’s death was the
heir or who were the heirs of Vithal Pilaji. That the death
of the widow is the true point of time to fix on in order to
ascertain Wwho are to take as heirs of ~the deceased husband
must now be regarded as a clearly established rule. It is
settled,” says Sir Bardes Peacock in delivering the judgmens
of a full Bench Court st Culcutta, “that the widow does
take as heir to her hushand in default of issue and that upon -
her death those persons succeed as reversionary heirs who
would have been the heirs of her hasband if be had died at
that time (e).

(¢ -9 Cale. W, Rep. Civ, R, 503, ’
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Now, from the statement alteady made as to the members . 1869

of Vithal’s family alive at Janki's death, clsarly results that Bhaskar Trim.:
at that point of time the heir and the only heir of Vithal bak Acharya
Pilaji was his sister, Lakshmi ; Pusu Lakshuman, as son of a‘ua},adfj‘v Ramj'i
sister of Vithal Pilaji, who had died before his widow, had, et al..
,according by the law prevailing at this side of Tadia,no claim

in my opinion as agaist Inkshwi the surviving sister to bo

veversionary heir of Vithal Pilaji on Janki’s ,dea'th. It has.

racently been held by the Privy Council that aécording to the

Mitakshara law (which, speaking generally, regulates us here)

“a sister’s son caunot inherit, Thokoorain Sahiba ~v. Mohun

Lol 'J)

As though to show the uncerfainty of almost all points in
Hindu law, the Fuall Bench in Caleu ta, in a still more recent
decision, have held that the Privy Council in the above case
only decided that a sister’s son could not inherit as a sapinda
or heir of the first class, and they further held that a sister’s
son uader the Mitakshara law may inherit as a bandhu (i 2))
as a kinsman sprang from a separate family but allied by
funeral oblations :  Omrit  Koomaree LDabec v. Luckhee
Narain Chuckerbutiy (¢) Lven assuming this decision to be
well founded, still Pusu, as sister’s gon to Vithal Pilaji and
claiming as bandhy, could only come in after Liakshmi, his
(Vithal Pilaji’s,) surviving sister who tock as a sapinda, nor -
would be have any claim till the failure of Laksbmi’s nearer
heirs : but cven if Pusu had any vested claim to the inheri-,
tince on Janki’s death, as I think be had not, ke must be
held to have abandoncd is by the release of the 25th of
September 1830. This release coupled with the facs already
stated must be taken as completely estopping the, second
defendant from setting up any claim whatever to any part of
the property in question in the present suit. '

Lakshmi, therefore, having been entitled on the death of
Janki to succeed as sole reversionary heiress to the property
of Vithal Pilaji, the next question is what was the guantum
and nature of the estate she so took. :

(f) 7 Cale. W, Re. P, €. €. 25, (g) 10 Gale, W. Rep, F. B. . 76,
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1369 ‘The answer is that Lakshmi taking as sister took abso-

Bhasﬁl‘riup Lutely. ‘ ‘
bak ‘:Ch"“ya This appears clear from the decision of the late Suprems
Mahadev RawjiCourt of Bombay in  Yenayak dnandrav v. Lakshmibai (h)
et al. which was confirmed on appeal by the Privy Council (2). It
" is there distinctly laid down that sisters, like daughters, take

absolutely. .

The next question is, what was the course of the descent
of the estate that Liakshmi thus took absolutely, (i.e)) sup_
posing bier not to have disposed of it as she might in her
litetime to whom would it go on her death. BMr., Marriott’s

. position that upon the estate vesting in Lakshmi, as sister of
Vithal, her sen Ramji Krishnaji and bis sou Mahadev Ram-
ji thereupon become jointly interested therein as coparceners
with Lakshmi must, in my opinion, be regarded as untenable
it secms opposed to the principles established in Hindu law
regarding properiy coming by inberitanco to women, and
is inconsistont with the position already adverted to as estak-
lished by the case of Venayak Adnandrav v. Lakshmibai (viz.)
that the sister takes absolutely., My vicw is that Likshmi,
taking the property as heir to her brother Vithal, would take
it as woman’s property ; and that the course of descent from
Lakshmi would be first in the female line, the male line not
being resorted to till the female was exhausted. Tt appears
t> me that the well known text in the section of the Mita-
kshara which treats of woman’s property (j) must be regarded
as law on this side of India, except so far as regards the
widow’s estate in property inherited from her husband, which
estate has been taken out of the text of the Mitakshar on
the strength df othier texts inconsistent with it—such espe-
cially as that of Kutyayana cited by the Privy Council in
the decision already adverted 3 us the latest in dale on the
subject of widows’ ostate (£). “The childless widow, &c., may
frugally enjoy the estate or property of her late husband uatil
she die 1 after her death the legal heirs shall take in.”

() 1. Bom, H. C. Rtep. 117
(4) 10id 126 ; £ C.9 Moo, Lad, App. 532,
" (f) Mitak, Ch. H, Sed.’1I para 2. (%) 9°Cale. W. Rep. P. €40, 23 and 32
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These and similar texts are inconsistent with the notion I_SE
that the estate (atall events the immoveable estate) which Bhaskar Trim-
a Hindu widow iuberits from her husband is to be ranked bak Acharya
as woman’s property; as property in which the woman takesMabadev Rauwji
an absolute interest and vver which she has an absolute of al.
control; and accordingly it has been, as already intimated,
conclusively decided by the Privy Council that immoveable
property (and on the other side of India moveable estate
also) so inherited by a Hindu widow from her husband -is
not woman’s property or stridhan. - To this extent (to the
extent namely of the widow’s estate) an exception has been
introduced into tbe text of the Mitakshara by an authority
binding on all courts in India. An authority was cited from
Madras ({) which goes a great deal further and indeed, ac-
cording to the marginal note, must be taken as establishing
that according to Hindu law, property acquired by a woman'
by inheritance is not to be classed as stridkhan. Strictly
speaking, this would be convertible into the proposition that
'no property acquired by a woman by inheritanea is to be class-
ed as-stridhan; but after carefully reading the judgrient I am
let to doubt (notwithstanding some strong expressions at
page 316) whether the Court meant to go to that length or
whether the judgment can be taken as affirming more than
the position that some property acquired by woman by inhe-
ritance is not to be classed as stridhan.  The facts of the oase
did not make.it necessary to go even to that extent: they ware
simply these: a mother left property (which must he taken
as the Court finds at page 313 to have been her “stridhan)
" and two undivided daughters of whom one survived the
other: the question was between the rights of the. husband
of the sister who bad died first and the survwlng siater.
The District Munsif held "hat the sisters being undivided,the
surviving sister succeeded to the- whole property 18ft by ber
mother whetlier the other sister predeceased her wother or
not, The Court affirmed the District Munsif’s decision in-
timating at p. 317 that even if the sisters had been divided
they would have come to the same conclusion, - ¥ Whether -

(b Sengamalathammal Valeynda Mudali, 3 Mad. H.C. Rep. 312,
Vi, 3—0 C.
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1869 the sisters were divided or not divided it seems to us that so
Blmsl\ax Prim. long as there wasa daughter ]ivintr she was entitled to
bak Adm\d the mothor s eslate in preference to any other claimant; for

Mahados Lamy’t is on]v on failure of daughters that other claimants can’

etal  comein.”

I this case it clearly appearé that the Court decided on
the principle that daughters taking woman’s property by in-
heritance from their mother take it according to the rules
that regulate the devolution of stridhan, and T am at a loss
therefore to see how the case (apart from certain obiter
dicta of the Court) can be cited as an authority for the
position thai property acquired by a woman by inkeritance
is not to be classed as stridhan,

The Bengal authorities, indeed, as the Court remarks in.
the case under discussion, (m) favour the suppousition that
stridlan which has once devolved according to the law of
succession, which governs the descent of this peculiar species
of property, ceases to be ranked as such and is ever alter-
wards governed by the ordinary rules of inkeritance.

This may be sound doctrine, but it does nottouch the facts
of the caze now hefore us and in course of decision, Here:
the brother’s estate first becante woman’s property or stridhan’
(if it became so at all) in the bands of Tiakshmi, and the first-
descent of it as woman’s property was on the death of Lak-:
shmi when, according to the ordinary rules of devolution in
woman’s property, it would go to Hiru, the daughter of
Lakshmi, in exclusizx of all other claimants whatever, It
‘would not be till the death ofHiru, on its becoming necessary
to inquire ofi whom the property would then devolve, that
the position adverted to as established by the Bengal autho- :
rities of a change in the order of de«olutmn would become

applicable,

It seems to me on the best opinion I can form on the
mabter that Lakshmi taking bv mhentance from her brothex‘ ;

would take his estate as woman’s property.

{m) 8Mad H.C. Rep. pps 314, 315,
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If that be so, then Tthink it also follows on the authorities 1869
‘that Hiru, the daughter of ILakshmi, would take her sole Bhaskar Trini-
heir in the first instance, males being disregarded untilfailure bak Aclarya
of the female branch, In other words Ramji - Krishnaji WhOMahadev Ramji
‘died in the lifetime of his sister Hirn was no heir to Lakshmi et al’
and his son, Mahadev Ramji, has as yet no share in the
iiheritance, whatever he may | have on the daath of Hirn, who

is a childless widow.

The Mitakshara seems to lay down the law as to this mat.
ter very clearly. In the section relating to woman’s property
(Ch. I1. Sec. 11)in which occars the much litigated text al-
ready referred to we find the following para 9:~“If 2 woman
(seized of women’s property) die ‘without issue’ that is, leav-
ing no progeny—in’ other words having no daughter nor
daaghter’s daughter, nor daughter’s son nor son, nor son’s
son, the woman’s property as above described skall be taken
by her kinsmen, namely, her husband and the rest.” Here
the course of descent is clearly traced, first to the daughter
secondly to the danghters daughter, thirdly to the danghter’s
son &e. ; and only in failure of lineal descendants of the
daughter then to the son, son’s sen, &e.

Again in para 12, *“ Inall forms of marriage if a woman
leave progeny” that is, if she have issue, her property de-
volves on her danghters,” para. 13 “Hence, if the mother
be dead, daughters take the property in the first instance,”

In para 19 a text indeed is cited from Manu to this effoct
“when the mother is dead let all the uterine brothers and
the uterine sisters equally divide the materral estate,” but,
as pointed out in para 20, this does not mean that if a woman
seized of women’s property, dies leaving bothi-sops and
daughters that the brothers and sisters are to share together,
it merely means that if she die leaving only sons then all the
sons share ‘equali: ; if she die leaving only dauzhters 2ll the
daughters share equally; if she die leaving both sons and
daughters the danghters take to the evclusion of the sons.

- Liakshmi, thep,according te any view,was,on Janki’s death,
sole residuary heir of her brother Vitial Pilaji,and Hira on
Lakshmi's.death became tine heir of Lakshmi,
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1869 Tt now remains to consider how far Lakshmi by her conduct
Bhaskar Trim- Das not estopped herself and her privies in estate from con-
. bak Acharya testing the dharm writing or gift in Krisnarpan by Janki.

-Mahad:'v Ramji NOW, as to Lakshmi it seems difficult to conceive a more
- et al. complete course of concurrence with, and assent to, the vali-
dity of Janki’s Will and gift in charity then was throughout
shown by Lakshmi. As appears by the facts already found
as the resnlt of the evidence, Lakshmi, before Janki’s death
joined at her request ip the sankalpa ceremony and the gift
in krishnarpan and expressed in words her entire assent
to such gift. After Janki’s death I.akshmi with Sadoba
Yesoba took out probate of Janki’s Will, sold one-half of the
oart, and commenced building the temple on the other half,
After Sadoba’s death Lakshmi completed the building of
the temple, installed Bhasker Acharya as manager, and put
bim in possession ; took an active part in the dedication of
the temple, caused the slab to be put up which records
zmong other things that Lakshmi, after Janii's death, carried
out Janki’s intention by building the temple according to the
dharm writing. Finally, in 1860, Lakshmi brings a suit in
the High Court as sole sarviving trustee of Janki’s Will in
order ‘more fully to carry out her intention asfounder of the
charity, and, while that snit is still pending, Lakshmi dies -
From first to last we find Lakshmi upholding Janki’s dharm
writing and gift in Arisnarpan and assuming to act as
trustee for carrying out the same.

The estracts from Hirn’s evidence already given show that
Hiru personally assisted at and assented to the dedication of
the temple, and has all along considered and still considers
that the ,trost of Janki’s dharm writing ought fo be carried
out. '

Applying the conclusions above arrived at to the case of the
‘frst, second, and third deferndants it appears to me that Maha-
dev Ramji has no right of inheritance vested in him in regard
to the property in dispute, and therefore that all his dealings
with such property have been wrongfal and unlawful dealings.
If intended he can be considered as during Hiru's lifetime,and
I do'not think he can, as in any sense an heir of. Lakshmi
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possessing a vested right, then I think, as privy in estate to 1869

- Lakshmi, he would be estopped by her conduct from disputing leasI;:Trrim.
Janki’s will and gifs in dharm. I feel clear, however, for the bak Acharya
reasons above stated, that Mabadev has not now in him anyMahad;; Ramji
vested right of inheritance in this property. I come clearly et al.

to the same conclusion with regard to Pusu Lakshman»

the third defendant, for the reason formerly stited ; and this

defendant, moreover, even if he had any claim {o the in-

heritance, as I am of opinion he had not, has as. alread

intimated, lost all his right by the release of the 25th of

September 1850. '

As to Hiru, the second defendant, she is estopped from dis.
puting Janki’s will and gift in dharm both by Lakshmi’s con-
duct and by her own. . :

With regard to the other defendants, (No. 4) Pranjivan-
das Mathuradas for the reasons already set forth must be
regarded 2s a bona fide mortgagee for valnable consideration
without notice. His mortgage therefore must be sastained,
and his costs paid by the plaintiff, with liberty to the plain-
tiff to recover such costs over from. the first, second, and third
defendants.

As tothe fifth and sixth defendants the mortgage to the
one and the sele to the other must be respectively declared
invalid and set aside, and the plaintif must have his costs

against these defendants, .

As to the seventh defendant, Her Majesty’s Advocate
General having been joined as co-defendans by the plaintiff
the plaintiff must pay him his costs.

The issues were found by the Court, in accordance with the
above judgment and the minutes of decree were drawn up

accordingly.
Attorneys for the plaintiff,— Aeland, Prentis, and Bishop.
Attorney for the 1st defendant.—Pestonji Dinshaw,

Atiorneys for the 4tk defénda'nt,—]fz'mz'ngtoh. Liore, and
Langley.
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