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188 ‘ment bmdlng upon the respondent only, as the appellant

Moro Ba’L-
KRISHNA
MvuLe
.

Was not in any way a privy to DAda. There are three
kmds of privity, pamely» by blood, law, and by estate. If

Snex Sa‘mes there is in this cidse any ‘privity by estate, it"is with the

BADRUDDIN
Ka'MBLE.

judgment debtor, and the execution creditor had no estate,
since he merely attached and sold the property, and his
obtaining the proceeds of the sale did not make him a
privy. One might suppose that, under other modes of pro-
cedure, anthorities might be found on the subJect ‘but the
absence of authorities is accounted for by the fact that the
judgment debtor was not made a party. The debtor should

_ have been made a party to the former suit, but the suit was

Nov. 25.

not so framed. - The judgment, therefore, is not an estoppel
at all, nor is it admissible in this case as evidence. The
question then is, can it have auny other effect ? M. Justice
Holloway, -of the Madras High Cdurt, has treated of judg-
ments in rem in the case of Yarakalamma Anakala v.
Naramana (c), . and we concnr in the opinion he has - there
expressed. The result; therefore, is that neither as. a judg-
ment infer partes, nor as & judgment in rem, is the former
decision of use in this suit. The appellant thus fails on the
point he has taken; and we must, therefore, conﬁrm the
decree of the lower Court with costs. E

Decree cohﬁrﬁied. ’
oo
Regular Appeal No. 8 of 1868.

THE GOVERNMENT OF BOMBAY 1vvve.es e, ...Appellant
Da’vopHAR PARMA'NANDA'S €f al. ... ...Respondents.
Service Watan-——Resumptwn——qu]zt of Females to hold Service Watans
—Jurisdiction— Act (Bombay) VII of 1863

., The payment of a hak in respect of a majumdam watan, though charged
on villages, is not “a share of the revenues thereof,” within the meanm"

- of Sec. 32 of (Bombay) Act VIL of 1863. s

Government has no power to resume ma]umdam watans ‘where it
dispenses with the performance of services in respect ‘of -them, if the
holders of such watans are ready and willing to perfmm such serrices.

(c) 2 Mad. H. C. Rep. 276, -
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The law in the Bombay Presidency recognises the right of females to 1868,
hold majumdéri watans, males being appointed by them. to* perform the THE GOVERN-

services. MENT OF
BoumBay

THIS was a Regular Appeal from thee decision of C. G- Daswovms
Kemball, District J udge of Sirat, in Orlgmal Suit No. P]‘;?s“:'f&l_"'
2 of 1867. ’

The action was instituted by Démodhar P@rménandés and
others to compel the Government of Bombay to ‘ continue
to the plaintiffy two majumddri watans in the Broach and
Wéghra thlukis, in the Sidrat distriet, which watans were
formerly held by their maternal grandfather, Nérand4s Ra--
sikdés, and resumed by Government on the death of Bé1 -
Lakshmi, his widow. The plaintiffs also claimed arrears
from the date of resumption. '

For the defence it was pleaded—1st, that the suit was
barred by the law of limitation ; 2ndly, that ‘majumdér N4-
randas and Béai Lakshmi having died without male issue,
the watans lapsed to Government, and the plaintiffs had con-
sequently no right of action; and 8rdly, that the plamtlﬂ‘s
had no right of action against Government. :

The District Judge delivered the following j‘{ldgnient‘:—-—-

“ The issues for determination are—whether (1) this action
is barred under the law of limitation ;'(2) N4rand4s and his
wife, Bai Lakshini, having died without male issue; it is not
competent to the plaintiffs to demand the continuance of the~ _
watans in question to themselves; and (3). this action is
maintainable agalnst Government.

“On all three issues I find in favour of the plaintiffs. No
other issue was raised by either party. :

“ Though little evidence is offered as to the nature of the
hak in dispute, it is well known that a majumdér is an
hereditary officer of a pargand, whose duty, whatever it now
may be, was formerly to keep all the accounts of the telasis,

wind to frame from them the general accounts of the pargana,
his emoluments coming from fees on the villages, though now

they are paid direct from the treasury. From the Bombay
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Prmbgd Revenue Selectlons Jt is learnt that the office has
‘ 1@&16%157 since thetime of R4ja Todarmal, one of .

%f the great Mogul A’ kbar
>

o« It appe; s that the watan, the subject of th1s action,
was latterly hsld by one Nal andas, the son of Ramkdﬁs, who
died in-a.p. 1826, leavmg a WldOW, Lakshmi, and three
daughters, Béis Nevé 5 Dahl,_and Kiivar; of these daughters
Béais Déhi and Kivar are dead; Ddhi dyﬁm’ in 1846, and
predeceasmg her mother, Lakshmi, Who died i in 1855.  Dahi,

however, left & son, Damodhar das, -one of the claumants, of
the other two daughters B4i Neva is childless, and Béi
Kivar has left two sons, Narbherdm and Bhagtidds, - On
her hasband’s death Lakshmi succeeded to the emoluments:
of the watan; but, as there were no male children to
Narandas, the watan was, on her death, resumed by the or-
ders of the Government, the- surviving daughters’ receiving
a small money pension in lieu- during their lives. . The sons
of Kivar and Dahi sue to compel the continuance of “the
watan ; and to this action ib is rveplied, on behalf of kGovern-
ment, that the claim is without the law of limitationé that
the watan lapsed to Government through failure of male
issue to Nérandés ; and that, by Act VIL. of 1863 (Bombay)
an action of this kind against Government cannot be main-
tained in the Civil Courts. o

¢ The main question submitted for adJudlcatlon is, Whe-
ther the fact of Nérandas having died withont ‘male issue
warranted the resumption of the watun belonging to. him;
but it is necessary, before proceeding to its discussion, to
dispose of the technical objections raised to the court’s juris-
diction, * %% % ‘

7 “With regard to the objection raised as to the incompe-
tency of the Civil Courts to adjudicate upon such a cause, i
appears to me that the Bombay Act No. VIIL. of 1863 is in-
applicable to this claim. Ist, the preamble shows clearly
that the Act has no apphcatlon to 1esump’mon an(l anZ Yy -

_a majumddri wetan can in xio sense, 1 think, be telme&
- “lands’ within the contemplation of para. (b) of Sec. xxxL
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- I, therefore, consider the olnectlon to the jurisdiction of the _ 3668

- THE GOVERN-
court is untenable. MENT 0%

Bomnn

“ I now come to the main guestion, whbther or 1o the re- Diwopmae
sumption of the watan was justified by the failure of male 1‘;}:‘{;;:';?'
issue to -Narandds : in other words, whether, either by law or
custom of the country, descendants of the grantee in the
female line are debarred from succeeding to a majumdars
watan. There is no question about plaintiffs being co-heirs
of Nérandds, so that it will be needless for me to go into
that point, the sole question for consideration being whether
"by the failure of male issue theve is a consequent determina-
tion of the watan. Neither party has placed before me any

evidence showing that it has heen the invariable custom in |

Gu‘]( rat, either for watans, in default of male issue, to re-|

sult back to the State, or for females to succeed in thef

natural course of things to service watans: so that I must%
determine as best I can whether there is anything in thef
“nature of the watan, or in the velationship of the holders of !

the State, which renders the succession of females impossible,

Tt was pleaded for Govermment, inanswer to this action,
that the awafan, on the failure of male issue, lapsed asa
matter of course to Government ; and it has been argued
hefore me that it is customary to exclude descendants iu
the fomale line from such offices ; but though, in my opinion,
the onus of proving the right of escheat was on the pariy
pleading it, there is not a particle of evidence offered on
* behalf of Government to show either that at the time of the
grant any restriction was imposed on the right of succes-
sion, or that it has been the invariable custom for only the
male descendants to succeed. Al T can learn is that the
“office of majumddri was intended, and has continued, to be
hereditary., T observe it has been assumed on behalf of
.Government (vide the letter of the Revenne Commissioner
for Alienations No. 1822 °0£1858, exhibit No. 23) that district
m&iiar‘y offices do lapse to Government through failure of
male issue, but in what consists the right of escheat in such
msesbI am unable to disgover, As I have before ohserved,

2/ AC
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[ no law inconsistent with the right of females to succeed has
been c«hown to me, nor has it been proved to have been the .

| custom of the State to Tesume watans of hereditary officers

Daswopmar in- default of mate issume. It iz mentioned in the letter
PARMA'NAN-

va's et al,:

above referred to, that the Peshwa’s records prove that his

" Government considered such watans to have lapsed: from

which it is meant to be inferred, I presume, that prior
to the British rale females never did succeed ; but T imagine
that if it had been possible to establish this point as apply-
ing to Gujardt, somse pains would have been taken to pro-
duce these records here.  The question before me is not as
‘to the expediency of continuing such watans to females,”
but whether Government has legal competence to vesume a
watan on failure of issue in male lineage from the original
grantee : and in the absence of all opposing evidence 1 con-
sider that the provisions of Sec. 11 of Act XI. of 1843
afford conclusive proof that the British Government were
prepared to, and did at one time, recognise the right of
females to succeed to heveditary offices ; and this appears
to have been the view taken by the Sadv Adélat and by the
Legislature : vide Art. No. IIL, headed ‘Females are en-
titled, under Act XI. of 1843, to an Hereditary District and
Village Office,’ page 593 of the Government Revenue Circular
Orders. The first witness for the plaintiffs, Prénshankar
Raghunithréi, Mamlatdar of Ulphr, mentions two instances
of women succeeding to such hereditary offices, and he states
that the Alienation Commission was appointed in 1855-36,
and after that no daughter or daughter’s son received such
a watan ; from which latter statement the only logical in-
ference is that before the year 1855-56 it was customary
for females to succeed. Objection has been made to the in-
stitution of this actlon by reason of Nevd’s name nob having
been joined ; but I do not consider that the non-joinder
affects the plaintiffy’ right of action.

€
th
[
i

“As a matter of right I find* that Wher eas the office
of Majumddr is clearly hereditary, no attempt ha$ kil
shown to establish the right of escheat in the sovereign
proprietor, either prior or snbsequ(:}lt to the British rule, on
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failure of male issue; and, thereforc, hold that the plaintiffs 1888,
have made good their right to the continuance to them of THfmif‘:;m'

the hered1tary office, together with six years’ arrears. Costs Bounax
on the defendant.”” ' : Da'MopHAR
‘ Paryia’Nax-
na's et al.

The case was heard on the 11th of Wovember 1868 hefore
Couem, C.J., and Newrox, J.

White (with him Dhivajlal Mathurddds), for the appel--
lant :—The only question is whether the wafans in this case
come under the definition of “land” as given in Bombay Act
VIL of 1865. Sec. xxxit., cl. (D), of the Act says «land”
means infer alia, shares of the revenue of villages.  Here the
watans ave charges ou revenues, which are paid out of the trea-
sury. 1If, therefore, the watan is land within the meaning of
the Act, the Civil Courts will have no jurisdiction, under cl.
4 of Sec. I_’I. of the Act; but if the Act does not apply, the
watans will be cash alldwances, and then a different law
will apply. The watans are attached to the office, the duty
of which is to keep accounts, but the service is now dis-
continued. There is nothing in the nature of a grant for
past services or anferior rights, and, therefore, the pay-
“ment should cease with the service. The walans being for
service to be rendéred, only thf, male descendants of the
glantee can succced to thiem, since females cannot perform
the service : Act XI. of 1848, The deceased Nérandas
left three daughters. Two of them are dead, and one is
surviving, and the plaintiffs are the sons of one daughfer.
So they can claint a share only, and not the whole watan, in-
cluding the share of the other daughter, Nevd, who is sur-

viving.

Pigat (with him Shdntérim Narayap) for the respondents:—
The hak was charged on the revenues of the talukas, but the
British Government paid it out of their treasury. Itisnota
shaie of revenues under Act (Bombay)VII. of 1863, since we
Matice that the Legislature has taken care to exclude from the
At th® mxpression ““immoveable property.”” So long as we
arc willing.and ready to perform the service, Goverument is

N .




208

1868,

THE GOVERX.

MENT OF
BoxMpay
(X

Dy'MoDHAR

PARMA'NAN-

DA's e al,

BOMBAY HIGIL COURI KEPORTS,

entitled to discontinue the payment: Beema Shunlker Bal-
crishna v Jamasjee AS]LCZ_Z)OTJ% and others (a).” We have pro-
duced evidence of custoni to show that halks have descended
through females, “As regards the share of Nevé, she has
relinquished 1t in our favour; and as the objection is only
now taken, we should be allowed an opportunity to make her-
a party,
Cur. ad, vult.

- Coucn, C. J. :—In this casc tluee questions have been
raised by the appellants, viz., (1) whether Act VII. of 1863
applied to the case: if so, the Court woul&uot have jurisdic- -
tion ; (2) whether the Govermment is entitled o discontinue,
the payment of the Laks on the ground that no services are
performed; and (3) whether this was a watan limited to
male descendants of the original grantee.

The determination of the first question depends upon the
construction to be put on Sec. xxxit. of (Bombay) Act
VII. of 1863, which provides that “lands’’ shall be under-
stood to include  villages, portions of villages, shares of the
revenue thereof, and landed estate of every description.”
We are of opinion that the payment in this case, though
charged on the villages, is 1ot a share of the revenues of the
villages, and that, therefore, the Act does not apply, and
consequently the Civil Courts had jurisdiction to try the snit.

As regards the second question, the answer is that it not
only appears on the evidence that there are some services to
be rendered, but that the plaintiffs are veady and willing
to perform them. That being so, -the Government cannob
resume the haks, and even if the Government chooses to
dispense with the.services, that will not deprive the parties
of their haks if they are willing to perform the service.

With reference to the third question, we have to observe
that the law in this Presidency vecognises that females can

' hold watans, males being appointed to perform the service,

- and that it is, therefore, incumbent upon the GovernmPnt Fer

. show that thls is a specml case. But it is not shorsin any

(o) 2 Moo. Ind, App. 24,
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way that the watens iu dispute were granted in a peculiar: 1868.

. TaE Goveky-
manner, and that the condition was that they might be re-1 yuxr o

sumed on failare of male heirs, - * : o BC"_‘E"“
Now as to the share to which the 1)1zﬁntiﬁ's arve entitled, JANoPIE
they represent persons entitled to a half-share. The Judge s c<tol.
was, therefore; wrong in awarding to the plaintiffs the whole
of the wabans, At first sight two-thirds would appear to be

- the proper share of the plaintiffs, but in fact they are entitled
to only half of the watans. We accordingly amend the de-
cree of the lower court by awarding half of the walans, and

, half of the arrears claimed. The costs of this appeal to be
paid by the appellants,

~

Speciad dppeal No, 138 of 1563, . Nov. 25,

BA't PREMRUVAR oiineeeiin v Appelland.

Buiky Karna’sst .o Respondend.

Hindi Luw—=8uit for Restilution of Confugul Rights—Leprosy: |

Ta  suit brought by @ Hindd hushantl against his wife for the restitu-
tion of conjugal rights, the fact that he is, at the time of such suit, suffer-
ing from aloathsowe disease, such as leprosy, is a good defence.

FIYHIS was a Special. Appeal from the decision of C. G.

Kewball, Judge of the District of Sdrat,in Appeal
Suit No. 61 of 1868, reversing the decree of Kavasji Edalji,
Mungif of Sdrat.

The original suit was instituted by Bhikd to compel his
wife, Bai Prewkivar, to go and live with him in his house as
his wife.:

The defence was that the plaintiff for tyo years had been,
and still was, suffering from virnlent leprosy and syphilis.

The Munsif threw out the claim, on the ground that it
would, umler the circumstances, be cruel to compel the wife
to live with her husband.

oo L'bp District Judge reversed the decree of the Munsif, and
remandd the case - for re-trial; for the reasons stated in his

judement :—
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