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pi'eserit action, by providing that the Civil Courts shall not
take coghisance of any guit, brought on a gause of action,

" which shall have bepn heard and determined- by a court of

compstent jurisdiction in a former suit between the same
parties. That the canse of action on which the present suib

" was brought was heard and determined in the former action

is unquestionable, and it is sufficiently evident from the cir-
cumstance that the Principal Sadr Amin considered his decree
in the previous suit to furnish éufﬁciont ground for the de-
cree now appealed against, and the 1an<ru:w° of the section re-
ferred to is too absolute to permit of any exception being .
made on the grounds which have been plea,ded; that the
Principal Sadr Amin admitted in the first suit the right of

‘the respondents to the full share claimed, and that they then

failed to obtain a decree for it only through a mistake as
to the stamp, which they would havo corrected had it been

: pomted out to them by the Court.

- The decrees of the courts below are reversed, and the re-
spondents must bear all costs throughout.

Warpex, J., concurred, |

g Special Appeal No. 505 of 1867.

Amnrrot valad KEANDOIT ....ociviniean, .;.Apz)ella7z.t.

DoxNgar HARICHAND GUIAR ..................Respondent.

Mortgage Deed—Secondary Emdence-Acknowledgment of Title—Act
. XIV. of 1859, Sec. 1., ¢l. 15. .

VVhere the defencant demcd a mortgage to his father set up by the
plaintiff, the latter was held at hberty to give - secondary ewdence of its
execution and contents.

Held that an acknowledgment of title, under cl. la, Sec. 1. of Act

X1V. of 1859, need not be made to the mor t@aoox, or his 1eF1esentat1ves

THIS was 4 Spccnl Appeal from the decision of A C.
Watt, Acting Assistant Judge of Pund, in Appesl Suit

No. 860 of 1865, confirming the decree of the Munsﬂ’ of
Jnnar,



APPELTATE CIVIL JURISDICTION.

The plaintiff sued to redeem certain mortgaged properties:

alleged to have'been mortgaged kg his ‘grandfather to the
defendant’s father, the last of which morizages he stated was
made in A.p. 1835, i

The defendant admitted” tw@morfgag‘;es, dated respect-

ively o, p. 1785 and 4. D. 1792, but denied the mortgage of

1835, and so pleadod that the smt was barred by the Law.of
leltamon

The Munsif held that the suib was barred.

In appeal the Acting Ass1stant J udge, being of a smulal
opinion, confirmed the Munsﬁ" s decrec.

Bhairavanath Mangesh for the special appeﬂant.

Dhﬁ'djldi Mathwradas for the special respondent. -

The following points were raised and argued in the spe-

cial appeal :—

) That the wppellant’s chn was not barr ed by the Law

of Tinmitation ;

(2)  That Lhc respondent’s father lnvmo wcknowledged in
writing the title of the mortgagor and his right of redemp-
tion, in exhibit No. 42 (a deposition- made by him before a
Mihélkari), the Assistant Judge should have counted the pe-
 riod of limitation from the date of that acknowledgment, ac-
cording to cl. 15, Sce. 1. of Act XIV. of 1859 ;

(8) That, the respondent having denied the mortgage of

1835, the Assistant Judge erred in holding that the appel-

lant was not competent to adduce secondary cvidence of 1t%
existence and contents ; s '

(4) That the vespondent was . estoppedcﬁom denymo or

disputing the mortgage of 1835 by his own admission con-
tained in the deposition No. 42 ; and

(5) That the Assistant Judge should have determined
* whether No. 42 was- ﬁfenume )

The authorities cited in the argument were Dur Gopal
Singl v, Kasheeram Panday, 3 Cale. W. Rep., Civ. R. 3, and

Batchelor v. Middleton, 6 Hare 75,
v—23 A C
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- Couch, C. J.:—The plaintiff sues to redeem several mort-

KHANDOJI gages alleged to have besn made by his grandfather to the -

DONGAR
JH. Guaar.

defendant’s fathers» He stated that the latest was made in
the year 1835, and was of such a nature that-it operated as
an acknowledgment of the previous mortgages.

The defendant admitted two mortgages only, which were |

beyond the period of hnnta,tlon, and in effect denied the mort-
gage of 1835.

The Assistant Judge says ““ what the appellant’ (plaiu-

) _'tlﬁ" ) pleader wants to show is, that exhibits Nos. 12 and
18 (the two mortgages admitted by the defendants) are ex-.

tended, as it -were, as regards their limitation, by No. 44,

the plaintiff’s claim.” Whether it is true or not need scarcely
occupy much time in considering. In the first place it is_a

-

..which is dated 4.p. 1835, and which, if true, would establish..

copy, and the absence of the original is not accounted for;.

and even had the original been present, it would have been
required to have been proved by the writer of it and a wit-
ness. A copy, I hold, under such circumstances, that is,
when a claim to immoveable property is founded on the ori-

‘ginal, ‘could never be receivable.” But he seems to have

overlooked that an unsatisfied mortgage-deed would not or-
dinarily be in the possession of the mortgagor. I is the
defendant, the mortgdgee, in whose custody it would be ex-
pected to be found,- and, under the circumstances, he was in
error in holdmg that secondary evidence was not recelvable.

Tt is further contended by the special appellant that the
mortgagee having, in his deposition before the Méhalkari,
exhibit No. 42, gcknowledged the mortgagor’s title and
his right of redemption, the periodof limitation should be
counted from the date of this acknowledgment, under cl.
15, Sec. 1. of Act XIV.. of ;1859. -Considering that the
word “given” is used in this clause, there might be a
question whether the acknowledgment required is not an ac-

knowledgment to the mortgagor. But without express‘words

of the Legislature to that effect I do not feel bound to put

~ that strict construction upon the clause. I think the words
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” are equivalent to “made in writing,”

“given in writing
signed” by the mortgagee, is sufficientez 1 am fortified in
this opinion by the ruling of the Calcutta High Court,
in 8. A. No. 118 of 1865, reported in 8 Cale. W. Rep.
Civ. R. 3, 4, and the judgment of the Vice-Chancellor in
"Batchelor v. Middleton (ubi suprd). The decree of the
Assistant Judge must, therefore, be reversed, and the case

remanded for re- t1 ial with reference to the for egomg obser-

vations.

-GIBBS, dJ., concurred. . .
Decree reversed and suit remanded.

e

Special Appeal No. 332 of 1868,

‘ Bt Gancy’, daughter of Lala KuvarJl Appellcmt
Durrasn Para'c . .“.u.“.u.“.“...”Zﬂepondent

Ejectment—Admission of Tenency—Presumption of Perpetual Lease—
Tenant from year to year—Reg. V. of 1827, Sec. 1.

Although a person is admitted to have been in pdssession as a tenant for
more than thirty years, yet the presmmption of law is that he is on]y a
tenant from year to year, and such tenant may be ousted by the proprie-
tor, unless here is evidence or strong counter- p1esumpt10n of his right to
hold on a perpetual lease.

Reg. V. of 1827, Sec. 1, does not apply to such cases.

THIS was a Special Appeal from the decision of George

Ayerst, Acting Assistant Judge of the District of Strat,
in Appeal Suit No. 282 of 1867, conﬁlmmg the decree of the
Munsif of Balsad.

The plaintiff brought a suib to eJect the"defendant from a
piece of land.

The defendant stated that he had been in possession for
more than thirty years, and that there being no lease or agree-
ment to show the nature of the original tenancy, he could not
be ousped so long as he paid rent.

The Munsif gave a decree for the defendant Whlch was
confirmed on appeal.
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