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is imposed on all plaintiffs, of establishing the fact or facts

out of which their claim to relief arises. The lower courts

having found there was no.proof of a mortgagé, in this

mstance, the ‘Joint Judge’s decree musbe affirmed, with

costs on the special appellant, S !
' Decree ajffirmed.
P2t Bt

Regulm‘ Ap_];)l-e(z.l No. 15 of 1867.

,JBHUJASGR,A’V bin DavaraTra’v GHORPADE,
and Axxa’ Sa'mmpp bin DAvATATRA'Y
GHORPADT ..oveiteeeeictieeeeneeeenns . Appellants.
m LOJIRA'Y bm DAvaraTRA v GHOPP@DE Lespondent,

Hindd Law—Fuainily Custon—Jahigiv— Partibility quahaeu—-—Pmmo-
geniture—Rights of the Children of (?z[fe_v ent Wives of the sume Cuaste to
inherit Angestral Property.

Where there is a plurality of wives equal in caste, the sons of each wife
(not being- the first “wife) take precedence according to the dates of their
respective hirths, and without reference to the dates of the marriages of
their respective mothers.” : -

Suecession in consequence of 1)11mooemnue amongst Hmdus in India
seems to.be the rule only in the case of large zamindiris, and estates
which partake of the pature of principalities.

In estates to which the ordinary Hindd Law of inhesitance admnnstered
in Western India applies, it is not competent to a father to dispose of
their-ancestral property to one son to the prejudice of the others.
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HIS was an appeal from the decision of Arthur Bosanquet,

Acting Judge of the ])IStl‘lCt of Kaladgi, in Ormfmfd
Suit No., 2 of 1866,

The plaintiff, Bhuj angriy, sued his half-brother; Malojirdv,

for possession of the jaldgir of Gajendragad and certain

moveable property left by their father, Davalatriv Ghor-’

pade, who died on the 24th of July 1864, on the ground that
he,™rethe eldest-born son of hiy father, was entitled by
Hindd Lfmw, and the custom both of the country and tho
f’mmxly, to succeed to the’ Caddi? '

The defendant, Malojirdy, answered that, hl'i mother having
been married earlior thau the mother of the plaintiff; he should
v—2lac ‘
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"be considered as the eldest som, and \V&Swactually so con-
sidered Dby their father, Davalatrdv, and appointed by him
as his successor. He firther stated that the plaintiff, by
accepting an_allo¥ance assigned to him by Davalatrav, ac--
quiesced in the appoinfment made by him, and was, there-
fore, estopped from bringing this suit.

The plaintiff Bhujangrév’s br other; Anné Séheb, was sub- |
sequently joined as a plaintiff by order of the Court, under
Sec. 78 of the Code of Civil Procedure. S
The Acting Judge held that the whole pr opelty in. dlsputa\

‘except the personal property was 1mpart1b1e, and that, ac-

cording to the Hinda law, the plaintiff was entitled to it,
but that although’ the ‘defendant had failed to prove the
family custom set up by him, yet that Davalatrdv had ap- -
pointed him as his successor, and that the plaintiff acqui-

- esced in the arrangement by accepting an annual allowance.

The Acting Judge, therefore, rejected the valaintiﬂ”s' claim,
except as to two-thirds of the personal property. -

The appeal was argued before TUCKER and WARDEN, JI.

Marriott and Green (with them Dlm ajlal Mathuradas), for
the appellants :—The plaintiff, Bhujangrdv, is admittedly
the eldest-born of the parties, The Hindt Law may re-
cognise a distinction between the sons of -the first-married
wife and those of subsequently married ones ; but the latter
as between themselves stand on an equal footing: and,
therefore, although the marriage of Mélojirdv’s mother took
place prior to that of Bhujangrav’s mother, yet Bliujangrév,
being born first, is the eldest son: Sivanananja P. Sethu-
rayar v. Muttu R. Sethurdyor and others (a).

This judgment is founded on Manu, the highest authority
in Hindd Law, who, after treating of the privileged position

. of the first-born son, lays down that ¢ as between _sops) srern

of wives ‘equal in their class, and without any other distine-
tion, there can be no seniority in right of the mother, but
“the seniority ordained by law is according to the birth (b).”

(@) 3 Mad. H. C. Rep. 75, (b) Moanu, Ch, IX,, Sec. 106.
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Next comes the question, what is Bhujangrav entitled to __ 1868,
succeed to, as the eldest son of his father? The higtory of D OIANGRA'Y
the course of inheritance, from thd” time of Mélojirdv, the ¢ “l
founder of the - family, downwards, showt' that the bulk of Mysonma’y
the property descended to the eldest son, the younger ones D. Gmozzave.
receiving nemnuks or allowances merely. [TUCKER,- J. 1
" Will the family custom, which you are trying to prove, over-

'ride Hindd Law?] Primogeniture prevails in Bengal and
Madras (c). [Tucker, J.:—The large zamindars in those
memdenmes are estates of a peculiar nature. It is difficult
“to say whether the customs regarding zaminddris are ap-
'phcable to minor chieftainships in Western Indla] There
does not seem to be any radical difference between the
“waminddris of Bengal and the chieftainships of Bombay: see
Steeie{on the Law and Custom of HindG Castes, p. 228,
para. 71.. A will of the father is set up, which, I submit,
is not proved to be genuine; but assuming it to be so, a
Hin&lj. father cannot disinherit his son of zmcestrzﬂ property
by grant or will (Miték., Ch. I., Sec. 1., cl. 27 ; Macnaghten’s
Hindd Law, p. 2; 8 Bom.H. C.Rep.,, A.C.J. 6; 4 Bom.

H. C. Rep., 0.C.J. 150 ; 8 Moo. Ind. App. 66 9\1[00 Ind.

App 609 ; 8 Cale. W. Rep Civ. R. 455.

Lastly, I come to the question whether the plamtlﬂ' re-
ceived any allowance, and, if so, whether the receipt is bind-
ing upon him. The small allowance agsigned to the plain-
tiff was not for his support, but for his peléonal expenses.
Supposing, however, that was not the case, yet any receipt
of an allowance by him during his father’ lifetime would
10t be binding upon him, unlegs it was shown that he had
received it inliel of his shave : Rungama v. Alchama (d).

White (with him Shéntaram Nérdyan), for the respond-
ent :—The first question is whether the Judge was right
in balding thab the jahagir was impartible. This depends,
firstly, upon a question of fact, whether, having regard to
the evidence, the jéhdgir has been shown to be impartible,
and fosms an exception to the'general rule of Hindd Law ;

(¢) 1 Mor, Dig. N. 8. 187, 1885 5 Moo. Ind. App. 169.
, " (d) 4 Moo, Ind. App. 1. |
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and, secondly, upon ‘a qﬁestion of law; to what extent the
Court would enforce the famlly custom against the rule of
Hindd Law as to equal shares. On this question much evi-
dence has not been taken. Tt will be admitted that im-
partibility of immoveable property would be an exception to
the general rule of Hindd Law. There have been decisions
n Be%lgal and Madras with regard to’ certain estates in\
those presidencies ; but I have not been able to discover any
precedent to show that a jéhdgir was held to be impartible
either there or in the presidency of Bombay. .

It appears that the law of primogeniture, where it -does
prevail in India, is founded on "\Ianu, Ch.IX., Sec. 523.- This
passage has veference to estates of the nature of regalities
or principalities. The cases quoted from M01ley s Digest are

- all cases of 1dj ; those in Moore are cuses of zaminddsis,

which are cases of peculiarity of tenure.. They do not - pro-
ceed mpon the usage of the country. [Tvexer, J. :—Is not

‘& Mardthé sumsthdn somewhat of the nature of a 74/ 2] I

submit not; the reference to Steele is not to minor samsthéns
or chieftainships, like-that in dispute in the present suit, bub
to the reigning families of S&tdrd, such as the Bhonslas,
the Chowhans, and the Nimbélkars, This is a mere alleged
family custom, not a custom of the country, and gsuch the
courts w111 not recognise. '

The case of the detenchmt rests upon the settlement mads
by Davalatrdav. A father can nominate a person out of the
order of succession as his successor. Muhammadan sover-
eigns frequently exercised that right. ~ The nomination was
notiﬁed to the Collector and the officers of the jahagrr vil-
lages. It'is not necessary that this nomination should be
made by a will. An arrangement by word of mouth would
be~quite sufficient : Sudanwnd Mohapattur v. Soorj 9. ‘,ﬂqwee

Debee (¢). The power of the father to appoint tho defendmm

as his successor depends upon the position the latter, as the
son of the older wife, occupied in the family. Acconding to

. Hindd Law, a man takes a wife in fulﬁlment of a 1'eho~10us

{e) 8 Cale. W. R, Ciy. R. 455,
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duty. - [Tucker, J. :—~Is not that duty accomplished as soon 1898,
BrusanerA'V

as he has nurrled a ﬁrst wife?] * No; mnot till a son is bort D, GrorpavE

to-him capable of saving him fiftm pat: 2 Colebrooke g o “Z

Dlgebt 567, 568. S Ce . ) MA’Lo.ym’v

D, Guorra'DE.
In the absence of express authouty in Hindd Law, and n

‘the absence of a valid usage or custom, Davalatrdv, I sub-
mit, acted in accordance with the law when he appointed
the son by the elder wife as his successor : Bellasis’ Selected
Rep., Pt. 1., p. 18,

4 Cur. adv. vult.

The judgment of the Court was delivered by .
Tyexer, J. :—This action was instituted by Bhujangrév,
one of the three sous of Davalatrdv bin Bhu‘]angrav Ghor-
pade, against his half-brother, Malojiry, to recover from him
posse<s10n of the jahdyir of Gajendragad, compz rising twenty-
six villages, on the ground that he,” Bhujangrdv, as the
eldest-born son, had a right to succeed to his father’s landed
estate in preference to Malojirdv. -He also claimed a half-
share of certain moveable property’ valued at Rs. 81,985,
which, he- alleged, had belonged to his father, and had been

appropriated by the defendlant.

Mélojirav anbwelcd that as the son of an elder W1f'e, he
was entitled to succéed to his father, and that his father had
during his lifetimo sclected him for his successor, and had
assigned to the plaintiff, Bhujangrav, a particular allowance,
which Bhujangrdv had accepted, and he had now no further

" claim. -

Afterwards, by order of the Cotrt, the plaintiff’s uterine
brothor, Anné Séaheb, & minor, was made a co-plaintiff in
the suit, the plaintiff’ representing him a$ hlb brother (md
guardian, :

e ])lstll(,b Judge of Kalidgi found that accmdmw to
the custoid of. the family the landed estate was impartible,
and that, according to the Hindd law, the plaintiff, Bhu-
jangriv, was centitled to succeed to it. That no usage had
been established which gave to the later-born son of an
elder wife precedence over the earlier-born son of a younger
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11868} wife; but that it was proved that the father of the plain-
g“&fﬁé}; tiffs and the defendant had nominated the defendant to be
'“ al. . his successm, and that i¥ was competent to him to make
Mamorma’v this selection, and Liy disposition of the property which he

D, Gaorea’ DE,
pleased.

That the moveable property was divisible, and it was not
proved to have exceeded Rs. 4,000 in value. The District’
Judge, therefore, decreed for the defendant with respect to
the lands, but awarded to each plaintiff Rs. 1,883-5-4 as
their respective third-shares of the per sonal’cy, with costs in
proportion. "+

Kach party has acquiesced in the decree of the District
Judge so far as it affects the moveable property, but both
are dissatisfied with his decision regarding the jdhég\vz"r.

" The plaintiff, Bhujangriv, contends that if the Hinda law or
‘any recognised usage gave him a right to succeed, his fa-
ther could not deprive him of that right, either by a settle-
ment inter vivos to which he (plaintiff) Vﬁas no party, or by
a will. That with regard to ancestral property, a° Hindd
father could make no-disposition of that property opposed
to the general law; and that in the present case the- al-
leged selection and appointment of the defendant by his

_ father was not established, as the documents prodaced were
of a suspicious character, and, considering the custody -they
came from, and the evidence by which they were sup-
ported, were altogether untrustworthy. Thab there was no
proof whatsoever that he had acquiesced in any préceedings
of his father in favour of the defendant, or any reason why
the general rule of succession in families in which primodeni-
ture  regulated the descent of ploperty should not be ob-
“served in the pr esent mstancc

The defendant, on the other hand, urges that the ewdme
adduced established ‘that there was not only a custom in the
family, but also a usage in the district, that the son. of .an
elder wife takes precedence over an earlier-bo1*ﬁ son of a
younger wife. That the truth of the defendant’s nomination
by his father was scarcely disputed in the lower coutt, and
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was amply proved. That in a case of this kind it was com. _

petent to the father to designate his successor, and, unless
good grounds were shown against W, the Court would uphold
the selection. That the J udge was wrong in declaring that
the defendant had admitted that. the plaintiff, Bhujangrév,
was born before the defendant,and this fact had not been
established.

The appeal has been ably argued by Messrs. Gree}l,
Marriott, and Dhirajlél for the appellants, and by Messrs.
White and Shantirdm for the respondent, ~

Before we enter upon the questions Qf law \_vhich are
involved in this litigation, it is necessary that we should

clearly ascertain what facts are admitted, and what facts are.

dlsputed

It i adm1tted on both s1des that the deceased" Davalatrav
 was a Hindh jaha girdar in the Southern Maréthéd Country,
who died on the 24th of July 1864. That he had three
wives :— S o
1. Kamﬂjébéi, who died without issue, date unknown.
2, Takvabai, mother of Malqnav, defendant ‘This lady
is now alive. ' :
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3. Jayavantabm, mother of the plfun’mﬁ's, who is also .

living.

That the landed propel’oy claimed was ancestral, and de-
scended to Davalatrav by way of inheritance from his pro-
genitors. It is'also admitted that of Davalatrv’s sons the
plaintiff, Bhujangrav, is the elder-born. The defendant in
appeal has denied that he had admitted that Bhujangrav
was his senior in age, but in his deposition, No. 7, he de-

scribed himself as twenty-one years of age, and declared’

that the plaintiff, Bhujangrdv, was twenty-two or twenty-
" three. Updn this state of facts the plaintiff would, under
the ordinary Hinda law, be entitled to the privileges which,
under gny’ law Qr'psavge, belong to an eldest son. On this

point we concur with the District Judge, andin the decision |

of the Madras High Court in the case of Sivanananja Sethura-
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yar ve Muttu R, Sethurayar (suprd), which ho has followed,
namely, -that among Hindis where there is a plurality of
wives, equal in caste, the sons of cach wife, not being the
first wife, take precedence accordnlg to the dates of their birth,
and without reference to the dates of marriage of their re-
spective mothers ; and we think that the defendant has failed

to show that there was any usage of the district which

i% opposed to this rule, or that it has ever been a custom

in this family that the youngoer son of a second wife should

take precedence over the clder gon of a third wife. In
the particular instance in which he alleges such a super-
session occwrred, it may have heen that the som who
succeeded, if he were junior in age, which is not satisfac-

* torily proved, was the offspring of a first wife. If, then, the

.descent of immoveablo property in the fumily was excep-

tional, and followed a law of Pprimogeniture, it is the plain-
tiff, Bhujangrav, who is the heir to his father, and not the

« defendant

This custorn of snecession by reason of primogeniture has
hitherto, so far as we arc aware, heen recoomsed in other
parts of India as applicable only to large zaminddris, and
other estates which arc considered to partake of the nature
of principalities. M. Stecle, in his work on the Custom
of the Hindfg, states at })."228 that such a - custom- is
to be found among several of the chief Maratha families,
and also among Deshmukhs and Deshpandes. With regard
to the great Mdrdthd louses which acquired sway over
kingdoms and principalities Mr. Stecle’s statement is with-

- out doubt correct ;_but amongst the lesser chieftains and

district officers no miform custom of this claracter has
prevailed, and generally wlien such a enstom has been set wp
in our courts it has not been established. The" question,
then, which we have to determine, is whether such a cutont
existed in this particnlar family. At first sight Tt would

_seom that there conld be bnt one answer to this quesmon, as

both the plaintiff, Bhnjangriv, and the defendant, Mélojirdr,
‘agsert that there is such a custom, and cach desires to have
the benefit of it. But there are other interests to be consi-
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dered, besides those of the two élder brothers, and as. the -

for us to see whether the allecred custon, has been proved
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mdependently of the assertions of the two sons who each VIA LOTRA"Y

claim to be head of the family. It must be remembered that,
owing to the conclusion at -which we have arrived with re-
,spect to the relative rights of the two elder brothers, it will

now be more beneficial to the plaintiff, Bhujangrév, than to
the defendant, that this custom should.be established, and’

consequently, in the turn which matters have taken, it will
‘be necessary to examine more particularly the statements. of
his witnesses. Looking ab all the evidence, which has been
brought forward on either side, and more especially at the
“depositions of witnesses 45 and 46, who are both blood re-
lations of the parties to the suib, and whom the plaintiff,
Bhujangrav, declares to be the only reliable witnesses, we
think that it is shown that the lands of the family have been
always treated as partible, though in some instances, when
division has been made, a larger share has been assigned to
the head of the family, to defray the expenses which would
_devolve upon him in that capacity. Tt would seem from the

statemonts of those witnesses that the founder of the family -

was one Mélojirav Gliorpade, who died about a hundred and
fifty years ago. He, according to witness No. 45, possessed
the jdhdgirs of Képsi and Datvéd, besides the jéhdgirs of
Gajendragad, Sondur, Galgale, Nirgand, and Singvad, and
on his death equal partition was made between his three
sons, each receiving lands which yielded a yearly income
of about a lakh of rupees, or £10,000. The eldest received
Khpsi, and the youngest Datvdd, and the second (Bahirji-
- thv), from whom the plaintiffs and the defendant are de-
scended, Gtajendragad and the other smaller jahagirs. The
g.randsons of this Bahirjirav, again, divided the landed pro-
perty=£ the Jfamily ; and afterwards, a generation later, there
was another partition amongst the sons of one of these grand-
sons, one of whom was the grandfather of the plaintiffs and
the defbndant, and another the witness Anandrav, No. 45,

- This last partition was unequal, the elder son receiving lands.

yvielding Rs. 10,000 yearly, and each of the younger lands
v.—22a ¢

D. GHORPADE,
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which returned an annual income of Rs. 4,000 respectively.

D. GHORPADE Accordmg to the depogition of witness No. 45, property

et al,

- ylelding an additignal income of six thousand rupees was

V.
Mazosiza v allowed to the eldest member of the family at this last par-

D. GHORPADE.

tition for the expense of keeping up armed retainers for the
fort of Gajendragad, and for the improvement of that vil-
lage, which was the chief seat of this branch of the Ghorpade

Jamily, and also’ to enable him to distribute on ceremonial

occasions the customary presents to the junior members of
the family. 'We are unable, therefore, to concur in the
view of the District Judge, that it is proved that the lands
of this family were indivisible. On the contrary, we con-
sider that the opposite allegation is established, and that it
has been proved that such lands are divisible, the eldest son
bemg entitled, as head of the family, to a. somowhat Targer
share than his bro’uhers

There being no exceptional law of desé;oht in this family,
the remaining objections of the defendant are - easily - dis-
posed of. No case has been cited to us which shows that
in estates, where a law of primogeniture pfevails, an incume
bent can disinherit his eldest son, and appoint a younger
son to be hig successor; and certainly in estates to” which
the ordinary law of inheritance applies, as it does in the
present instance, it is not competent to a father to dispose

. of his ancestral property to one son to the prejudice. of the

others. It is, therefore, of no importance whether .the
father in this instance nominated the defendant to be his
successor, as alleged; but we may state that we do not

. concur _With the District Judge in considering that there is

satisfactory evidence that any such nomination was made.
The defendant has produced two writings, one of which

* {exhibit No. 15) purports to be the record of an arrange-

ment made for the management of the estate inc‘A.D(«’fb'iﬁ).
This document is not signed, and is stated by ohe witness,
No. 68, a clerk of the defendant, to have been prepared by
order of Davalatrdv,. the father of the plaintiffs atd the
defendant, who affixed his seal to it and wrote the words
“ Slrt Subramanya® on the top in token-of execution. "The
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second writing is a letter which purports to have been
written-to the defendant ten years later by his father, -in

‘which he is informed that he is to sucgped to the jéhéagir.

The only evidence that the father caused this letter to be
written is also the witness No. 68, and it is only sealed, and
not signed. Considering that the father’s seals have been
in the custody of the defendant since the father’s death, and
that the only witness who can speak to the execution of these
deeds is the defendant’s clerk, they cannot be said to be free
from suspicion, the more especially as the -arrangement made

. in No. 15 is not shown to have been carried out. The other
persons who speak to the appointment of the defendant by

the father are witnesses Nos. 71, 72, and 73. No. 71 is the
Patil of Gajendra‘ga@', and he states that Davalatrav, two
days before his death, which took place on the 24th of July
1864, sent for him and sald “ I am qll now, and have not

my wils about me ; till T recover possession of them, perform

- your work through Mdlojirév (the defendant);” and Nos. 72

{71

W
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and 73,who depose that fifteen dayé before Davalatrdv’s death -

he said, in the presence of many persons, ““I have given the

seals to Baba Saheb,” i.e., the defendant, Malojirdv. Nothing"

further is said of the state of mind of Davalatrdv at the time
he made these declarations, nor is it mentioned by whom he
was surrouﬁded, and certainly if it had been\oompetent to
him to make a:devise of his property to one of his sons, we
should not, on such evidence alone, have held that a devise
had been made. Wehold also that it is not proved that the
plaintiff’ ever aéquiesced in the settlement aﬂeged to have
been made by the writing No.15. We think, therefore, that
the defendant has failed to establish any of the pleas he has
set up, and that the plaintiffs have made cut a claim to par-
tition. o N ‘

‘We, therefore, amend the decree of the District Judge,
and declaro— » ) , :

1st—That the plaintiff, Bhujangrav, is “the present head
of this family. - - - )

2ndly—That the pldihtiﬂ"s and, the defendant are each
entitled to eqmal one-third shares in the landed property
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mentioned in the plaint, after due provision has been made-

for the l2dies and other zaembers of the family who are en-
titled to maintenange out of this estate, and after an assign-
ment has been made to the plaintiff, Bhujangréiv, as head of
the family, for the expenses and duties which may devolve
upon him in virtue of his position. This assignment should
not exceed a quarter-share, and will depend on tho services
and consequent expenses which are, at the present time, re-
quired from the head of the family, and must be determined
by the court of first instance in execution of the decree.

Srdly—That the plaintiffs are entitled to recover from
the defendant mesne profits without interest on account of
their individual shares, exclusive of the elder son’s portion,
from the 24th of July 1864, the date of their father’s death,

_ill the date when they shall receive possession of their re-

spective shares, after deducting from the sums which may

“be found due on this account the sums actually drawn - by

them from the family estate since their father’s. decease. The

- amount to be recovered as mesne profits, after making the

above deductions, is tobe determined by the Court executmg
the decree. ‘

4thly—The defendant is to pay three fourths of the plain-

~

tiffs” costs, and the plaintiffs one-fourth of the defendant’ ’

costs
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