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his court was not placed under the charge of any other
Munsif fgjr thé prrpose of receiving. plaints. :

[

o Pur Curiax (N};ﬁ:\meN and Tucker, JJ.) =The Court of
the Munsif having been closed by order of the Judge, and
the Judge of no other court having been put .in charge of

‘the said Alibdg Court for the purpose of receiving -such
plaints as might be presented, the date of the presentation
of the plaint fo the District Judge by the applicant must
be considered as the date of presentation to the proper
court ; and the District Judge’s oider is, thervefore, reversed,
and he is directed to receive the plaint, and forwvard it to
the Alibdg Court, which should treat it as presented to that
court on the. date on which it was first presented to the
District Court. ‘ '

District Judye’s order rcc}crsaﬂ
R £
Special Appeal No. 304 of 1868..

SHER ABA's valad SEER DA'UD .uivveswnsnnAppellant.
Tora’E0IT valad TIASANIT revereesernsessnn JREsSponident.

Practice—DBétta Allowance—Notice—Act XXIII. of 1861, Sec. 5.

Where the Couwrt of first instance ordered a co-defendant to be joined
in the suit, but the plaintiff failed to pay the allowance necessary for the
purpose of causing a notice to be served on such co-defendant, who' ac-
cordingly did not appear at the hearing :— R ]

Held that the proper course for the Court to hiave adopted was to dis-
miss the suit, under See. 5 of Act XXIIL of 1861.. L

Where the Court did not adopt that course, but proceeded with the

. suit, and passed a decree from which the original defendant appealed - on
the merits to the Assistant Judge, without taking the ohjection that the
suit ought to have been dismissed, it was held that he could not raise this
objection for the first time in special appeal. ' :

Semble—The provisions contained in the first portion of Sec. 5 of Act
XXIII. of 1861 are imperative. Co-

THIS was o Special Appeal from the decision of J. K.

Naylor, Acting Senior Assistant Judge ab Ratndgiri, in
Cross Appeals Nos. 502 and 519 of 1867, amending the de-
cree of the Sadr Amin of Ratndgiri.
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The facts appear from the followmg extmct% from the
Judgmen’n of the Acting Assistant Judge :~-

.4
e The plamtn‘f (Tbrahimji) blolwllt f‘lus suit to recover
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possession of two pieces of land, which he alleged the defend- -

ant, Shek Abds, had wrongfully got possession of by an ea-
parte claim in the Mdmlatddr’s Court. Rs. 2 were sought
as damages for frnit-trees alleged to have been destroyed.

« Shel Ab4g answered that the land was his, and that he

had twice brought successful phmt% against Ibldhlﬂljl for'

mterferlno with his possession.

“Ragho Lakshiman Agishe was joined by the Court as
co-deféndant. He alleged (1) that the land was his, and
~ that he had let it to Bapu Monghar, who was dead, but his
brother, Ag4 “\fonghm wasalive ; (2) that the defendant cnl-

tivated the land, but that he did not know who had planted

the trees; The Sadr Amin also ordered the above'Aga Mon-
ghar to be- joined as a defendant, but, as the plaintiff did
not pay the necessary batta, no notice was issued to him.

“The Sadr Amin found that the plaintiff had not estab-
lished that the land belonged to him, as he had failed to cause
the notice to be served on Agi Monghar, but that the- trees
were shown to he his; and, therefore, threw out the claim
for the land, and allowed it for the trees only. "The claim
for damages was thrown out for want of proof. Shek Abis
appeals, urging that the plaintif’s claim to the land being

" thrown out, he had no right, to the trees. The plaintiff
appeals, urging tlnt the trees and land oo together, and
that he had possession for a time exceeding the peuod of
limitation. '

“Tt seems from the evidence that the land in d1spute ap-
pertains to the dharas of Righo Lakshuman Aghshé, whom
éhe lower court has joined as defendant, but the land has been
in the ‘enjoyment of the plaitiff for a very long term of
years, and the trees have been planted and reared by him,
The $adr Amin has'awarded only the portion of the claim
that reférs to the trees—apparently for the reason that the

plaintiff did not pay into court the béttd necessary to cause »
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a notme to be served upon Agi Monghar, whom the Comt
had oxde1ed to be! Jomed as a defendant.

“Tt is not velyicleal upon what wuthonty he proceeds,
but, looking at Sec. 148 of the Civil Procedure Code, which
I think is the only section applicable to such a state of cir-
cumstances, all that the Sadr Amin conld do when the plain-
tiff failed to pay the batta was to “ proceed to a decision of
the suit on the record, notwithstanding such default” - Had
he done this, he must, I*think, have found upon the evidence
that the plaintiff was entitled to possession of the land.”

“The case was heard before Covem, C.J., and Gipps, .

Shantaram Narayay, for the appollaﬁt, Shek Abis :—The
plaintiff having failed to pay costs of process, the suit ought
to have been dismissed under Sec. & of Act XXIIL of 1861 ;.
and the court of first instance having substantially done

. this, the lower appellate court had no power to modify his

- decigion. - It has been ruled that no appeal lies from an

order dismissing a suit under Sec. 5 of Act XXIII. of 1861~
a fresh snit under See. 7, or moving the Conrt to issne o
fresh summons by satisfying it within thirty days as to the
default, being the only remedies : Mudlovsoodun Ghosal v.
DBeckawith (a). _ .
Ganpatray Bhaskar, for the respondent :—This pomt cai-
not now be raised, it not having been-taken in the cour

~ below. When the plaintiff did not pay the costs of serving

the process on Agd Monghar, it was discretionary with
the Sadr Amin either to . dismiss the suit or to proceed
withit. The decrce does not affect the right of the party
who was not before the court. [Grops, J. :—How can the
Court proceed to hear the suit if one of the defendants is not
served with anotice? The suit is mcomplete, and the law

- says it should be dismissed. Though the word smay occurs
in the 5th'section, can the Court do anyfhmo but dismise

the suit.] - ) : ’

[Covcn, C..J. :—The 5th section eqmﬂy flpphes to o case
where there is only one defendant. How can it Gien be

.

(¢) Wym. Rep. 155
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discretionary with the Court to proceed witl’ a suit in which
the only defendant has.never heen gorved, owing to € defanlt
on the part of the plaintiff "] Tlnt pong* I submlt cannot
now be taken.

Coucn, C.J. :—Ra’tgho having answcred hefore the Sadr
Amin that the land in dispute was in {he possession of
Agi Monghar, the Sade Amin) “thought it right tc make
Agi a co-defendant ; but as the plaintiff did not .pay the

costs for serving the notice on Agh Monghar, he could not

be made a party to the suit. The proper course for the Sadr
Amin to have adopted was to dismiss the suit, under Sec. 5
of Act XXIII. of 1861, leaving the plaintiff, if he had omitted
to pay the costs by accident, &ec., to apply to the court for
a fresh summons, or to file a new suit under Sce. 7 of that
Act. T can conceive no other way of enforcing obedience
to such aﬁ,order. This course was not adopted, but a de-
cree was passed. _ From that decree an appeal was preferred,

and although Shel Abds was the appellant below, he did not
raiso the objection that the suit should have been dismissed
altogether. T am of opinion that the objection should not
be allowed now, because had it been taken below and bheen
decided in favour of the appellant, the plaintiff could have
applied to the court or filed a new suit, and the time taken
upin special appeal would have been saved. Hero the appel-
lant tried to get o decree in Lis favour in the court belovw,
and having failed there, he now turns round and says that

the suit should have been dismissed. The lower court has .

awarded the plaintiff possession of the land, finding that the
land had belonged to Régho, but that the plaintiff had been in
possession for many years. Ragho does not appeal, but Shel
Abis does, and says that the deerce is wrong, because the
occupicr is not a party to the suit. The present appellant
cannot take the objection, as it does not affect the .merits of

the casd, since the previous claim of tenancy is not affected

by the decision, which is not binding on Agd Monghar.
Gisr~, J. :—I quite agree. I at first doubted whether we
were not bound by See. 5 of Act XXIIL of 1861 ; but it

has been pointéd out to us that the point was not taken be-
vo—16.4 ¢ :
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low, and, therefére, it iy not desirable to allow it to be raised
now : aild moreover, whgn we look into the case, we find that
the appeliant, She¥;Abés, has receivedno injury by the non-
dismissal of the suit ; and the man who was not served with
3 notice has his rights nndisturbed.

Decree confirmed with costs,

——oo}@{oo———»
Civil Petidion,
VitHOBA bin KESHAVSHET. .. vvivses.en. Dotitioner.
SHABAYIRA'Y and ANANDRA'Y ............0])z7onents.
Jurzsdzctmn——-]l[ortﬂzge——/lsvcssment paid by Mor lga_qee—-—ﬂ[ofusszl La.

A suit by a mortgagee to compel a mortgagor to repay him the 'nnmmt
of Government assessment, whiclh he lias been compelled to pay. when in
occupation of the mortgwed property, is in the Mofussil an obligation in
Equity to vepay, and is ot cognisable by a Court of Small (“msea. i

TH i petitioner held certain land in mortO’aO'o, {md while
~ - the mortgage was in existence the revenue authorities

" obliged him to pay the assessment due on the land. The '

mortgagor afterwards sued the mortgagee, and obtained a
decree for redemptlon under which he was put in possesmon
of the land. But the amount which the mortgagee had paid

on account of the assessment was not charged to the mort-
gagor. The mortgagee, therefore, songht to recover the same

by =a suit which he filed in"the Court of the Principal Sadr

. Amin at Pun4. The Principal Sadr Amin refused to receive

the plaint, on the ground that the suit was cognisable by
the Cowrt of Small Causes. ' The Judge of the latter, how-
ever, was of opinion that the suit was not cognisable by him,
but by the Principal Sadr Amin. The petitioner thereupon

- petitioned the Judge of the District, F. Lloyd, who con-

curred in opinion with the Principal Sadr Amin.

As peither the Principal Sadr' Amin, nor the J udge of the
Small Cause Court, would receive the plaint, the petitioner
made the present applvication to the High Court, e

Tt was heard before Covuon, C.J., and NEWTON, J.

Shantaram Nardyan for the petitioner,
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