AITELLATE CIVIL JULRLSDICTION.

Special Appeal No. 79 of 1868.

MaNcuansiy’ AsuPANDIARIT | FRTPITY L. .App{elhmf
Sl & :
Kaaroxrsa’ BEGM[.........,.......,..é{,...wbcap()luhllf
Pirsi Low—Mortgage—Improvement—Repairs—By-al-Wafa—
Reg. IV. of 1827, Sec. 26.

In a suit brought by a Muhaminadan to redeem from the defendant, who
was a Parsi, certain property that had been conveyed by the ancestor of
the former to the ancestor of the lattm by a by-al-wafa (deed of con-
ditional sale) :

_Held that the law to be applicd was, under Scc. 26 of Reg. IV. of 1827,

that of the defendant. That, in the absence of any specific law for Pavsis

- in the Mofussil, the rule of justice, equity, and good conscience should be

observed, and the Court should follow with certain necessary modlﬁcatmna
the practice of the Courts of Lquity in Lngland.

That the by-«l-wafe amounted in cffect to a mortgage of the property,
and that, accovding to the practice of the Courts of Equity, a mortgagec
in possession outrht to he allowed for pwpel and necessary repairs to the
estate, : .

«Where portion of the mortg: \ncd premises was accidentally burned, and

portion of them fell down, d)!d the mortgagee rebuilt them, it was held

that the mortgagor was not cutitled to vedeen, unless upon payment of the

sum so expended by the mortgagee, though such sun amounted to more

than double the price for w lnch tlxc premises had been conditionally sold
to the moltgwgcc

.~ -~ . ’

NYHIS was a Special Appeal from the decision of C. G,

Kemball, District Judge-of Strat, in Appeal Suit No.

3 of 1866, mnonding the decree of the Principal Sadr
Amln of Strat.

The phm’mﬁ as daughter and heir of one Mirzd Muham-
"~ mad R4ji, sucd to redeem four-fifths of a house, allonmn'
that it had been mortgaged by the said Mirzd to the do-
fendant’s grandfather by deed (¢° by-al-wafa”).

The defendant rested his defence on the ground that ihe
house had been sold to him, and not mortgaged ; that there
was no condition in the bond by which the gale could be can-
celled by Mirzd’s heir after his death ; that he had expended

)umny thousand rupees in repaiving parts of the house, which

Liad been burnt or Liad fallen ; and that it. was fifteen years
since, Mirzd died, so that the suit was barred Dy the pro-
visions of Act XIV. of 1839, as the house had been in hiy,
the defendant’s, posscssion for more than twelve years,
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The Principal Sade Ainin decreed for the defendant, on
the ground that the deed by-al-wafu was a deed of sale, and
not of m(}ltoaoc "but th&District Judge, in Appeal No, 259
of 1865, held that e promise in the deed to reconvey the

~ house to the vendor on payment of the purchase-money gave

the transaction the character of a pledgoe, and that, there-
fore, the property so pledged was redeemable. within sixty
years. The District Judge, thercfore, remanded the case to
thoe Prinéipal Sadr Amin, to determine what sum of money the
defendant  was entitled to for expenses fairly. incurred in
repairs, &e.-according to the condition of the deed. The
Principal Sadr Amin, on the 27th of November 1867, decreed
that the plaintiff should recover possession of the house on

~payment to the mortgagee of the sum of Rs. 4,000, being the

original sum borrowed, together with Rs, 9,862-5-7 expended
in repairing and preserving the mortgaged property. The
District Judge in appeal delivered w judgment, amending
the decrec of the Principal Sadr Awmin, from which the tol-

lowing is an oxtract:—

«“Before proceeding to consider the quéstion now before
e, namely, whether the pledgee is entitled to récover in
respect of the ameliorations and improvements alleged to
Live been made by him on thepledged property, and allowed -
by the original court, T think some remarks ave necessary in
support of the finding that this, to all appearances, absolute
bond fide sale and conveyance, with a collateral agreement
attached, is in 1'ewhtv a pledg o, or, in more guarded lanouao e,
a plgnus, % % % e

Tt appears to we unnccessary to argue further that a
sule by way of by-al-wafw created only a special property in
the thing sold, i e., the purchaser Leld possession of such
thing subject to the claim of the seller fo resume possession
on repayment of the amount of p }kur@hgpc -money. VWhether
the purchaser could use such pro_pu\y i'% question’ foreign
to the present inquiry ; but it is dcumg tlmt hie had simply a
rge attachirg on

right to possess and rétain it unltil tht‘c'
it, namely, the awount of purchdsc-mom 5 was paids ~ This

O
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transaction, therefore, is in all respects a pledge, the right _ 186s.

being in the pledgor to take back the pro é)orty, op the pay- e

Asmpax.
ment of a certain sum expressly @q)uhtcd it is not a mort- VLRI
7
gage, for it is not a conditional transfefor conveyance with Kuiwrusisy:
BEGAM..

this consequence, that if the condition be not duly performed,
the whole title rests absolutely in the mortgagee. Where no
time-ig fixed for the repayment of the purchase-money, the
pledgor or his representative has the power to redeem at
any time, subject, Tassume, to theright of the pledgee to eall-
- upon him to redeem ; and it is in these respeets T understand
prdperty sold by way of by-al-wafe to be redeemable, like
ordinary hiortg.ﬁ\ges, and subject to foreclosure. I donot my-
self wnderstand on what gronnd the pledgee can demand from:
the pledgor, as o condition_precedent to the restitution of
the property, any money that e has expended in repairs;
. the wholelegal title never passed to lim ; he distinetly cove-
nanted to restore it on payment of a stlpulated sum ; and
the debt cannot, according to Muhammadan Law, receive any
accession. Ie cannot be regarded in the light of an in-
nocent person who has expended sums of money on the
property supposing himself to be the absolute owner; for
the deed nnder which he held showed clearly that he had
merely a special property in the house; and there was a dis-
tinct agreement that the pledgor; and net the pledgee, was
to execute the repairs, the former being responsible, accord-
ing to custom, for ¢ any logs or injury from accident, 1t is
nof, pretended that the pledgor refused to execnte. repairs;
yet the pledgee now comes forward and 'makes a demand,
which by the way appears to me founded on very imper{cct
evidence, for repairs amounting to more than double the
value of the houge. I consider that whereas the plaintiff
" is entitled by express agreement to recover the property
pledged o’ payment of the amount of purchase-money, no
‘gronnd, on the other hand, has been shown for the equitable
interference of the Court on behalf of the defendant.

« Agsnming that the defendant did repair the bouse in
question, as he alleges, he has had all these years the hene-
fits avising from his poskession of the properiy. T eongider,
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in conclusion, that the lower court t should have decreed re-
Storatlon\'z)n paymént of ’g_he purchase-money, and that the
defendant should have been saddled with costs. To this
extent, therefore, T wmend the Principal Sadr Amin’s decree,
with costs on the respondent,”

The deed alluded to in the above judgment wagin the
following terms :—

The cause of these lines heing written is as follows :—I, namely, Val-
labhdds the son. of Shankardds the son of Shivdds, of the Danid caste,
and an inhabitant of the auspicious qmpmt town of Sfiirat, make a legal
and trustworthy declaration while heing absolute agent, r'(’(’mdmﬂ to the
power of attorney, regarding the things herein mentioned, ‘on behalf of
Mirzi Muhammad Rezi, the son of the deceased Mirzd Alawnddin Iusen,
the son of the pardoned Mirzd Abdul Baki Shazada Shafifd, (the declara-
tion’ is) attested by Malikchand the son of Malik Kézim the son of
Malik 1Mzal, and Dost Muhammad the: son of thk Abdul Kadar the
son of Shek Omar, (and is) to the followi ing effect ; “that I, the declarant, |
as an agent, sold all and entire four parts out of the five parts of a la1ge

*Howeli (or mansion) called LAti, which is rented by Samldr. - (The pre-

mises) consist of land and teakwood, and pillars and beams, and a
covered baleony and a compound, and halls, and substantial brick. walls,
situated-in Mod4rd Strect, within the wall of the abovementioned seaport
town. © The boundaries and measurement thercof are known, and it is as
described by me. The same is owned and helongs as a heritage to the
hereinmentioned, my constituent, which he inherited- fr om his father, and
which he possessed by way of ownership up to the time of this sale, without
any joint partner. No one has any claim against it, and there is nothing to
prevent its sale. The whole, with all its boundary-walls and w atercourses

- and legal rights, and with all the proprietorshipthat is in it or conneeted with

it, is sold for the sum of genuine four thousand rupees of full weight, (and)
of the present currency, coined at Sardt, the half of which is two thousand
rupees. (The same were rceeived) from the hand of Ashpandifeji the
son of Kéavasji the son of Beherfunji, of the Parsi community, residing in
the abovementioned seaport town. And I the abovementioned Ashpan-
didrji make a legal declaration (as follows :—) that I purcliased from the
ahovementioned seller for my said sum four parts out of the- five parts of
the entive abovementioned mansion ealled Lati. According to law the
purchase is valid, being effected with mutual consent. Nothing shall
anml or invalidate the purchase, And I the abovementioned seller have
received che whole and full of the abovementioned sum from thie herein-
mentioned purchaser, and, having reccived it, have given the same. to mye
constituent, (and) have given the property solil into the possession of the -
herein-mentioned pmchasel And, the hercinmentioned purchaser, after
the sale was effected, and (after) the assembly was dissolved, agreed with
the hereinmentioned seller to fulfil my promise, which is to the’ eﬂ»’ :t that
whenever the hereinmentioned selier, either as afrcnt or through his
constituent, shall repay the abovementioned sum' in full and whole, I
shall annul this deed of salq and return (the property). And 1, the here-



APPRLLATE CIVIL JURISDICTION. 113

inmentioned ‘seller, have agreed to this promise through my agent. And 1868.
this (deed) of sale was agreed to and was effected acecrding to law. And MANCHARSHA®
there does not remain any balance, even a pie, due t¢ me or ty my con- A})if};{;;‘
stituent against the purchaser. And my C(\i‘&\stitucng is responsible for all -
(these, namely) the repairs of - dilapidations and éﬁamities coming from KAwrUNISA’
Heaven. And the hereinmentioned swm, which I have received, is of the Eroan,
Stirat currency, (and) at the time of redemption my constituent will pay

him money of the Strat currency. Therefore, these few words, having
- been written by way of a deed of sale, are given. Dated the twenty-fourth

day of the month of Rabioossani 1222 (one thousand two hundred twenty-

'two) of the Hijra year (Ist July 1807), o

The case was heard this day before Couvem, C, J., and
Newrox, J. '
Pigot (with him Shénléaram Narayan),for the appellant :—~

The construction of the deed is the real point for decision.

It is dated the 1lst of July 1807, and says the house is sold

for 4,000 rupees. When the case was first before the Judge,

he treated the transaction as one of mortgage, and now he

has applied the strict Mnhammadan Law to it. Whatever

may have been the original Muhammadan law on this subject,

that is not the law now prevailing even amongst Muhamma-

dans themselves; but here the defendant is a Parsi. The

Judge, in treating this fransaction as a pledge, and not a
mortgage, and in disallowing all sums for repairs, &ec., is, I
submit, in error. - If the plaintiff is, after nearly sixty years,

entitled to anything, it is to redeem the property on payment

of all sums expended upon it by the defendant, and all snms

due to him on the original loan.

Mariiott and Nénébléi Haridés, contra :—The' point for
consideration is -whether, according to the intentions of
the parties, the transaction was one of pledge or mortgage ;
and the Judge has found that it was only a pledge.. By-
a clause in the deed the plaintiff is responsible for. ¢“ repairs
and heavenly chlamity ;7 so the appellant was not under
any obligation to incur-any expenses. [Covca, C.J.:—Yon
musb not assume that. That is the very proposition you have
to establish.]  There was 10 express agreement for repairs.
[Coucm, C.J.:—You must make out that' there was no
implied\ agreement.] We ~had no notice of the rebuilding,
and there is no evidence to show what amount was actually

v—15ac ‘
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expended. If repairs are to be allowed f’br, they should
be such only a} aro necessary to preserve the property,
and should not be such@s to over-improve it, so as to pre-
vent the mortgagé from redeeming : Sandon v, Hooper. (a).
[Coucy, C. J.:=The Executive Engineer shows what was
burnt and what fell, and there is nothing in this case to show
over-iinprovement.] Rs. 4,000 only were paid as the price
of the house, and the expenses are said to be more than,
double that amount. This is certainly an over-improvement.
{Coucn, C.J.:—If the parties meant it to be a mortgage, the
value does not necessarily correspond with the amount of-
the mortgage-money.]

Pigot in reply :—A mortgagee in possession in this conntry
is in the position of a trustee, and iz bound to treat the mort-
gaged premises as liable to become again the property of the
mortgagor. He must, therefore, not do any act-to diminish
the security upon which the money was lent : Jogmdmnath
Mullick v. Raj Narain Palooye (b ) : '

Coucn, C.J. :—This was a contract entered into between
the Hindd agent of a Muhammadan on the one part, and a
Pérsi on the other part.. The Judge, in an elaborate judg-
ment, has treated the question according to the Muham-
madan Law, but there is no authority for his doing  this.
According to Sec. 26 of Reg. IV. of 1827, this case is to be
governed by the law of the defendant, who isa Rérsi. There _
is no law generally applicable to Pérsis in India, but the
law applicable to them within the jurisdiction of the High
Court on its Original side is that which is applied to British-
born, subjects, and in the absence of any specific law for the
Parsw in the Mofussil, the rule of justice, equity, and good
conscience should be observed; and in such cases we shonld
follow, with certain necessary modlﬁcahons, the practice of
the Courts of Equity in Engl'md

It is expressly stated in the deed that the borrower is to
be liable f01 repairs of dilapidation and heavenly calamities ;

(@) 12L.J.Ch 309. _  (6)9Cal W. R, Civ. R. 488,
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“and, looking to what equity would require, the mortgagor ___1868.
M A NCHARSHA

should not be allowed to recover the property on Jayment  Asupax.
only of the principal advanced, $§%ice 1t would be clearly “Ifm
inequitable to say that a mortgagee Who has rebuilt and Kﬁz‘g{‘f*'
repaired the premises must have no allowance made to him.

The rule laid down in Fisher on Mortgages, p. 887, 2nd ed.,

1is the result of all the authoritiesron the subject, and it fully
»supports the claim of the mortgagee to a proper allowance,

The - passage to which I refer js—*The mortgagee in pos-

session will be allowed for p10pe1 and _n'égessary _repairs

‘to the estate ; and if buildings become ruinous, so as to be

nafit for us use, he may pull them down and rebuild * * *.

And the rebmldmg, or repairing, may be dome in an

improved manner, and more substantially than before, so

that the work be done prov1dently, and that*no new or
expensive buildings be erected for purposes different from

those for.which the "former buildings were used.”. The

Principal Sadr Amin, acting upon sufficient materials, has

found that Rs. 9,862-5-7 ought to be allowed as a fair ve-
muneration to the mortgagee. We feel reluctant to prolong

litigation, unless it is absolutely necessary to do so. In this

case there is no reason to believe that the Principal Sadr

Amin has fallen into any errorin estimating the amount, so

a remand is not necessary. As the defendant is fairly and

properly entitled to the amount awarded by. the Principal

Sadr Amin .for what he did in regard to the property, we

hold that the Judd’e’é decree is manifestly wrong, and, ac-
cordingly, reverse it, and direct that the costs of both ap-

peals be paid by the respondent. :

Nuwrox, J. :—I fully concur.
ecrce of District Judge reversed.
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