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- 1868, under Sec. 40 of the Code of Civil Procedure, is neither
(Xl‘?;[‘;n:z a pelition nor an apphcatlon, liable to duty within the mean-
ﬁ. 5% oL ing of tife Stalnp Act il the question whether the exemp-

Ry Co, tion applies to it dGes not arise. * If the description were to
' be regarded as an apphca’mon for a summons to the de-
fendant, under Sec. 43, to produce the document, then it
would necessarily be thoe first application within the mcaning

of the exemption. -

- OO O O
July 21, Miscellaneous Regular dppeal No. 2 of 1868.

Maxoxod’ valad BATA CHARYA .uyvvennn . dppellant.
Srra’Ra’ and NIIO... ..o vvivisiniesensodol liespondents.

Limitation—O01d Decrees—Act XIV. of 1859, Sees. 20 and 21,

Sce. 21 of Act XIV. of 183 is to be read as ol independent section, and
distinet from Sec. 20 of that Act.
- Bii- Udekiivar v. Milji Naran ('3 Bom. II. C, ch 5 A (J J. l//)
follcm ed.

<o Where the holder of a deerce which was in folcc \\hen Act \IV of
1859 came into.operation applied for execution on the 5th of Decemiber
1864, but allowed that application to drop, and again (Lpplied for execu-
tion on the 28th of Mar ch 1866 4t was held that he was, bdned by the
law of limitation. :
THIS was a Miscellaneous A])peal‘ﬁ'om an order madé by
R. H. Pinhey, District Judge ab Thand, under date the
22nd of November 1867, in the mattel of tho executlon of a
decree,

The appellant, having obtained an arbitration awvard in his
favour on the 9th of February 1857, which was then filed in
“court under Reg. VIIL. of 1827, presented, on the 5th of De-
cember 1864, an application for its execution as a decree of
court under cl. 1, Sec. 1x. of the said Regulation ; but, as he
did not appear to prosecute it, no proceeding was taken on
the application, and it was dismissed on the 18th of January
1866. Subsequently the applicant made another application
for execution on the 28th of March 1866, but the J ug}*fre re-
jected it, making the follow1n0‘ ovder ;= : 6

“«1 1e3ect this application under Sec. 21 of Act XIV.
of 1809. The decree, which. the plaintiff seeks to execute,
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wag passed on the 9th of February 185 7’1 (It is not actually __ 1808.
a decree, but an award by arbitrators undm pthe old law of Bhf:;g])\»\m "
1827.) It was, thercfore, a decr(;% or qroxder in fo1 ce ab o V.
the time of the passing of Act XIV, of 1859, Therefore, by et al.
the provision of Sec. 21 of that Act, the provisions of See.
20 of the Act do not apply to the plaintif’s decree. In
this case, I follow the ruling of the Bombay High Court in
the case of Bai U'deliwvar v. Malji Naran, dated 12th Decem-
ber 1866.  The plaintiff’s pleader has brought to my notice a
* Caleutta High Court ruling (per Kemp and Jackson, JJ.), on
the 1st of Febrnary 1860, in the case of Gasper " Gregory
- (decree-holder), appellant, v, Juyput Chunder Bamjee, judg-
ment debtor (respondent): Cale. W. Rep, Vol. V., Misec.
App.; p. 17; but no reasons are given by the learned Judges
in the Caleutta Court for the words nsed in their judgment,
that “ on the next and subsequent applications the Court
would have to be guided by the rule in Sec. 20,” and I con- A
fess that T do not see how to reconcile these words with
the very plain language of See. 21.” -

From this ‘order an appeal was preferred to the High
Court. ‘

The case was heard this day, before Covcm, (. J., and
Nrwrow, J.

Shéntaram Nardyan, for the appellant :—The Judge has
followed the decision of this (ourt in the cagse of Dd!
Udekivar («) ; but certain decisions .of the Caleutta High .
Court do not appear to have been adverted to when that
decision was come to, particularly the case of Mohabeer
Persad v. Mussamul Pranputtee Koer (b) by a Full Bench,
There Sir Bares Peacock has put an interpretation npon
Sees. 20 and 21 of Act XIV. of 1859 which is warranted
by the language of the Legislature, and does not lead
‘torany wnreansonable results, As ruled in that case, -the
proper construction of the two sections (20 and 21 of
the Lim’tation Act, XIV. of 1859) taken together is that

)
() 3 Bom.IL.C Rep,ACJ 177.

&) 7 Cale. W, Rep, Civ. R, )10, deeided 15th Maveh 1b(u, sibe
sequently to the case of B4i U'dekivar v. Mulji Neran.
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the words coming -after the’ word ‘but’-in Sec. 21 are

to bereed as a proviso, o Sec. 20. By this construction
all dlﬁicul’mes are 9ot rﬁ of. The two sections thus read
together will be to the effect that no process of execution
shall issue upon any judgment more than three years old,
unless some proceeding shall have been taken to enforce
or keep it in force within three years next preceding the
application for execution; provided that process of execution’
in respect of a decree obtained before tho passing of Act XIV.
of 1859 may be'issued, either within the time limited by
law, or within' three years next after the passing of the Act,
whichever shall first expire, even though no procceding
shall have been' taken to enforce it or to keep it in force
within three years next preceding the application for execu-

‘tion. Sir Barnes Peacock, whose opinion on this subject, as

he was a member of the Legislative Council when the Act
was passed, is entitled to great weight, observes: “ Reading
the two sections together, it appears to us that tho above
construction is a reasonable one, from which no 1nJury can
arise to any one, and which will carry out the real inten-
tions of the Legislature.” [Coucn, C.d.:—Then no effect is
giyen to the first clause in Sec. 21, hut it is to be énﬁrely
omitted from the section. We caunot leave out a clause
inserted by the Legislature, but wmust give it some effect.] ,
It will have effect. Sec. 20 contains a restriction that no
process of execution shall issume, unless some proceeding

 shall have been taken “within three years previously, and

the first clause in Sec. 21 evidently refers to this restric-
tion and says that in vespect of decrees i forco at the pass-
ing of Act XIV. of 1859 nothing of the preceding section,
20, . e., nothing of the restrictions in that section, shall apply.
[Nrwrow, J.:~If the first part of Sec. 21 simply means
what you s say, then what would be the use and meaning of
the second part, commencing with ¢ but ;” it wonld mean tﬁo

same thing. We must give the first part some meaning that

is not borne by the second.] The Courtis bound to éonstrue
-the whole of the language of the Logis].atﬁre, and to put an
interpretation upon it which is reasonable. The Court can-
not overlook the consequences which are likely to ensue from



APPELLATE CIVIL JURISDICTION. 105

80 strict a construction as that put upon the section in Bégs __1868. * -
Udeléioar’s case. There must be merous old decrees to BQIL\\]\CL;‘? 1:n
which Sec. 21 so construed could ot :}‘pply at all or, if %
VRAM

applied, would be productive of the most serious harm. et al,
- Decrees payable by periodicil 1nstfdmonts, for 1ns,tance or

for the entire fulfilment of which a period has been prescribed,

which goes beyond the period of three years limited in Sec.

21, it would be impossible to exeeute. [Couvcn, C.J. :—Such
decrees can hardly be considered to be in Joree at the time of
“the passing of the Act in respect of instalments which had

not become due at tliat time.] Then there is-another more
serious ‘inconvenicnce. Under the old Regulations, as well

as under the Civil Procedure Code, a practice. has cxisted

almost uniformly throughout the Western Presidency to-
receive an application for execution ; to take some steps upon

it, and, whether any satisfaction has been obtained upon it

or not,to put it by “as disposed of”’ (nilal), as soonas the-
period of the warrant issued upon it has expired. Ifthe judg-
ment-creditor should desire further cxecution, he must present

a fresh apphmtlon, when a fresh warrant will issue. This
practice has ekisted in almost all the courts from the earliest

time, and there must be a largs number of applitations for -
exccution which have been laid by as ¢ disposed of,” in pur-

suance of this system, within the three years after the passing

of the Act; thus, by the act of the Court, if the interpreta-

tion contended for is to prevailfall these decree-holders, who

have been dili geab enou ¢h to make applications for execution .
within the time, have to suffer. [Couvcw, C.J.:—The point

does not arise in this casc, as the first application for execu.

tion was made after tho lapse of three years from the passing

of the Act, and we are not called upon to decide it ; but Sec.

21 appears to require only that process of execution should
heissued : and if this is done, I think the decree-holder satis-

fies the law, and I do not sce anything in the law that pre-

vents the same warrant from remaining in foree, the. period

being enhrwod from hme to time, or the i }_g%ﬂlnu of a second

and o thlmﬂnt npon one application for execution until

it i fully satisfied.]

Nanabhii Ilaridis for ﬂlo rctponden’r.
vo—ltac
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Coven, C. J.:—The fm'ard or the decrce sought to bo

BATACIA/RY A e\ocmed hati mo been 1m<1e on the 9th of February . 1857.

o,
STrA'RA N
et al,

was in ¥orce at the tin® of the passing of the Limitation Act.

The first applica atitm for cxccutwn was mado on the bth of.
December 1864, which was more than three years after the
passing of the Act, and .was, therefore, of no avail ©. A
second application was made on the 28th of March 1866, and
it was rejected as barred by the law of limitation.  The-con.-
tention is that the provisions of Sces 20, as well as those of
Seec. 21, applied to the case ; but in the case of Hal Udekivar

cwe have ruled that Sec. 20 does not+apply to such cases.

With reference to this, we avc referred to a Tull Bench
G.écisioq of thc Caleutta High Court, which rules “that Sec.
91 is to he taken as a proviso of Scc.-20. Nofwithstanding
the great respeet I have for the Chicl Justice and other
Judges of that court, I must say that T cannot concur in
that decision. Inthe recent case of Fuentes v. Montis ((Z) two
eminent Judges. have expressed themselves in lan guage which
is very applicable here. Mr. Justice Willes says (p. 268) :—
T am ab all times anxious to give full effect to the intention

of the Legislature as expressed in the language they have

used. But I do not feel myself at liberty, from any notions
of expediency which I may-entertain, to go beyond that
which I find written. I, therefore, feel CO]hpﬁﬂf}d to deal
with the Acts of Parliament i question accm-(ling_to the
expressions T find there.”” &My, Justice Montague Smith
says (p. 285):—“I shonld have been glad to have given a
constrnetion to the Factors Acts wide enough to include thig

- ease, beeause I certainly think that ﬂm’( which has occurred

here falls within the very mischief against which; in some
instances at least, the -Legislature meant to provide; but I
am hound to construe tho Acts according to the langmage
which the Tegislature have used, and I do nob feel myself at

liberty to insert words which ave not found in those Act<”

Nor do T feel myself at liberty to omit the Words which I

<

(c) Seed Bom . C. Ron AL J 175, which mo,uﬂea(he deci-
sion in 1 Bom. IL ¢, Rep, 1.

d) Taw Rep. 3 C, P, 264,
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find in Sec. 21 of Act XIV, of 1859, namely, “nothing in
the preceding scetion shall apply to any JI(dUlLlLllt decree,
or order in force ab the time of I pw:smn of thif Act;”?
and, therefore, T must adhero to our f&lier decision that
Bec. 20 does not apply to old decrees. I, accordingly, reject
the appeal. ‘ .
Newrox, J. :—I fully concur. L

’ dppeal rejected.

e OO 0 O
Special dppeal No. ¢1‘»18 of 1867.

Masnaxy Na'xa'y, daughter of ALLA-

I \I\Hl........................................../ll)ljellcuuf
Maxcuaxp Tiapna/mia't, deceased, his _

Leir his brother Nama'neuaxo, et al.,.,Respondenls.

Appeal—Time for dppealing —Raking up old _Clﬂimé.

An appeal will not be allowed, after the time for appealing has expired,
werely hecause a judgment altering the "view of the Jaw which prevailed
at the time of the decision of thc original suit has subsequently heen
given by the iglr Court.

FRLLLS was a Special Appeal from the decision of 17, Llovd
Judge of the District of Pund, in Appeal No. 359 of

1865, confirming the decree of the Munsif of Pund.

The original suit was instituted by Manchand, on the 2:th
of August 1860, to recover pogsession of a house mortgaged

to him, on the ground that he lad, according. to the teris

of the mortgage bond, become a proprictor of the housc, as
the money was not repaid within the stipulated time.

The Munsif awarded tlie claim on the 19th of January
1861. Againgt this decision the defendant, Makhan, pre-
ferred an appeal [zovfurnui pruperds, but the dJndge, on the
lOLh of April 1861, refused to adwmit it on the file. Sub-
bC(Ill(.Jlt Yy, on the 10th of August 1865, the defendant fled a
duly stamped regular appcal.  The Judge, I Lloyd, hiowever, -
confirmed the Munsif’s dcc"rcc, Jor the following reasons 5—‘,

“The present appeal was not filed il the 10th of August
1865, T the wean time, namely, on the 25th of September

107
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July 21
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