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: -VMHU et al.,hen"s of Bépu Ixamble ......Appellcmia.

NARA'YAN DA'BHULEAR oo onv e, Lespondent.

Proceduﬁ%—Splitting up - of Cluims—Act VIIL of"1859, Secs. 2, 7, und

350—Lrrors which do not affect merits.

‘A Hindd-whose share in.an ancestral estate had been alienated by a4 co-
proprietor, histituted simulianeously three” different actions against the to-.
propriétor, and the persons to whom the alienations had respectively been
madle, to recover several distinet pareels of land which constituted his share.,

Held, that as the plaintiff had but one single cause of action against .
the co-proprietor, he ought to have biougjht but one suit against lnm and .
either included all the alienecs in this suit, .or brought  separate actions’
against-the alienees for the séveral pieces of land in th"n possession, and

- causéd the proccedings. in these suits to he stay ed till the sult against thc

co-pr OPIILtOl was detex mined..

! “1e course of ploeedme 1a<t indicated i 13 the more (,Oll(,(‘t course.

Held Surther, that as the sepamte suits against the co- pwpnctol were:
istituted simultaneously, the:error in” splitting up the claim -against 1um
did not aﬂ”ect the nerits'; and dccoxdmﬂ ly the decree was. aﬂ‘nmed

HIS was a Speclal Appeal agair st thc decmon of VV M
Coahhn, Actiug Joinb Judoc of the Konk an atb Rdrtnqﬂ-‘
girf, in Appeal Suit. No. 441 of 1864, confirming the decree
of the Munsif of Malvén. ' o

The case was heard before Tucksr and Wanpey, JJ.
Bhairarnath Mangesl for the appellant
Shantéram Nirdyan for the respondent.

) The facts of the case sufficiently ap hear from “the foﬂé\%,
, J apy ~ IALER
ing judgment of—

' Tucker, J. :—The plamtlff Nardyan Dabhultk'u' sued to.
recover the moiety of athilan, or parcel of land at Vengurls,
in the collectorate "of Ratnagu'n, which t?zziran, Te- allegad,
Wag the Jomt property .of himself- and . one Pandurq ng

Débhulkar, and which had been alietated by, tll\_, - said
1 dndurang to the deceased Bépu Kéamble: - The actlon was
brought against Péndurang Débhulkar, the vendor of the
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land, and the ‘heirs of the vendee, and it is these last 1868,

Hzirs or
persons alone who have made the present specml appeal. g PuK ANBLE

Pandurang Dabhulkm denied tHet the parcel of land, of Na‘mviax
which & moiety was claimed, had ever been the joint family D'mmvuia.
property of himself and the plaintiff, or that the plaintiff had
ever had any interest in the said land; and the special
appellants pleaded that they had purchased the land in dispute
* from Péndurang Ddbhulkar in o.p. 1838; and that the plain-

tiff had no right in it, 'md ﬂmt they (the &efendants) ad
‘spent money upon it.

The Munsif and Joint Jndge of R%‘onw’m both held that
the land in- dispute was proved to have been the joint pro-
pe1 ty of the plaintiff and of Péndurang Dabhulkar ; and that
the. plaintift' was entitled to a quarter-share subject to the

. mortgage made by Pdndumng s fathel Ramchandra, in A. D,

1804

In spemal appeal two obJectlone have been talsen to these
* decisions (1) ’Lhat the present action cannot be main-
tained-under Secs._Z and 7 of the Civil Procedure L?de, as
.- the plaintiff had brought three other suits for partition against
Pandurang Rémichandra in 1861 ; and’ that if he omitted
to include in’those suits the pmtioh of the joint property
‘now clauned he could not now recover it by a separate action.
(2) That the plesont claim - is barred by the law of limita-
tion, as Pdn(]umno Réamchandra purchased the field in A.p,
1830, and sold it to the other*defendants, and consequently
the defendants. and Pandurang, under whom they derive
their title, have had exclusive and adverse possession for
more than thu ty vears, '. ' A

Ou the other hand, it has been contended for uhe special
respondents that the presentis not a suit for partition, but
fora declaration of the plaintif’s right to redeem a mortgage ;
that different portions of the joint estate had been mortgaged
to seveml persons, and so several actlons toredeem the dif-
ferent parcals of hnd so mortgaged had become necessary.

"I am of op1n1on that the procedure, which has been
allowed by the lower courts in this case, is not in ac-



- 1868.
Heirs or
Ba'pu Ka/MBLE

.
“ NARA'YAN.

BOMBAY IIIGH COURT REPORTR.

cordance with law. Tt would seem that the plaintiff, who
o claimed to be entitled by inheritance to a shave in cortain
lands which had: been ¥t in the possession of his relative,

DABHVLEAR, - Pandurang Dibhulkar, brought, in 1861, three separate

suits &multaneously,‘of which this action was one, against
‘the said Pdndurang, to have his right declaved to his shave,
and to 1-ecove1’ the said share from the different persons mto:
wvhose possession the said Lmds,had passed cither by sale or
mortgage.  As it is clear that he had but one cause of action
against Pandurang Dibhulkar, Sec. 7 of the Civil Procedure
'Codé required that he should prefer the whole of the claim
arising out of this canse of action in one suit; and it should
-have been Pointed'o‘ut to Trim that under these circumstances
ho should have sned Péndurang separatcl), including his
whole cLum *wamst that person in one action, a and should
have apphed to have the hearing of his snits qomust the
purchasers or mortgac’xes from Pandurang deferred until his
rights with reference to this lzst-mn,(,d person were demded
upon; or, if he pr“felred STRRITS could have LrnuOht one
general action against Phudurang -and all the nerﬁous to.
whom e had assf?nmd the lands, though; as this mode of
pr oceedmg would lave rendered the assignees liable to
larger costs then if they lad been. sued %épwratel\",' the
course filst mentioned would seem to have Leeni the: more
proper of the twvo. But allowi ing that the lower com‘h have
acted: evroneously in permitting the plaintiff to split up
into pormons the claim whiclhe had a@amst andura ta', and
xthh arose from a"single cause of action, I cousider” that,
as the three suits were hrought simaltaneously, this was an
error which did not affect the merits of the case or the juris-
diction of.the court; and T qm,fherofore, of opinion that,
under - Sec. 850 of the Code of Civil Procedure, it would
“not be proper’ to interfere with the decisions of the lower
'courts on thls account,

VVlth regard to. tho sccond g ground of objection, I may
observe that the lower courts h:we found that the ¢hikdn in
dispute was the joint property of the plaintiff and of Pandu-
rang DAbhulkar; and it is admitted that the defendants
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: _acquxred possession as mortgwees in 1834 zmd that there was ___1868.
no sale till 1838. There is nothing to show that the POsEes- By mf’ Efzﬁim
sion of Pandurang or of his fatherwﬂms exciusive or- adverse o .Y o
to the plaintiff prior to the mortgage in 1834, or that there Da'Bmunks.
was any possession on the part of Bapu Kamble which can be
treated as adverse to the plaintiff till 1888. The mainte-
nance - of the suib-is, consequently, not. barred by adverse
possession for more than thirty years on the part of the
special appellants, or of those under whom they. derive, as
has been alleged in special appeal.

I hold, therefore, that the grounds of special appeal have
failed ; and the decree of the Senior Assistant Judge must -

be affirmed : costs on spccnl appellants.

‘WaARDEN, J., concurred. v
Decvee affirmed.

R e a2 O S
Referved Case. . : Jan. 14,
CruNtna’n MA'NIRLATTRIA . ... eesveen eee oo Dlaindiff.
. . .. N P
Manrpatra’v. valad KuaNou ..... v reivenenenDefendant.

* Jurisdiction—Cause of Action—Place of Delivery. ‘

The defendant at Parold agreed to scll and deliver to the plaintiff cer-
tain goods, for which the plaintiff then paid in advance. =By the terms of
‘the agreement, the goods were to be measured at Mazrod and delivered
at Padshé. In default of delivery it was stipulated thatthe value of the
goods should be paid for at the market rate at Parola. :

The goods were not delivered in pursuance of the agreement,
 Held, in an action brought to recover their value at the market rate at
" Tarola, that the cause of actionarose at Padshd, where the goods ought to

have been delivered.

GASE referred for the decision of the Hi‘gh Court, under
Sec. 28 of Act XXIII. of 1861, by the Honorable G. A.
~ Hobart, District Judge of Khandesh.

¥ The plaintiff sucd to recover the sum of Rs. 440, as value

_of cortain goods, which was alleged to be due on an agree-

ment bebween him and the defendant, the agxecment being |

that tho goods should he dolivered at a cortain time at
v—bac
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